IN THE COURT OF QUEEN S BENCH OF NEW BRUNSW CK

TRI AL DI VI SI ON

JuDl Cl AL DI STRICT OF M RAM CH

Citation: 2009 NBQB 317
Dat e: Decenber 2, 2009

Bet ween:

Bef or e:
Dat e of hearing:
Dat e of deci sion:

Appear ances:

Barry R Mrrison QC.

Louis M Boudreaul t

St ephen Barnett

Docket: N C/ 66/07

Rosemary Carter, Plaintiff,
Respondent

- and —

Her bert Connors, Defendant,
Appl i cant

- and-
Rosemary Carter, Plaintiff
- and-

The Dom ni on of Canada Genera
| nsurance Conpany, Defendant

Justice Fred Ferguson
Novenber 25, 2009

Decenber 2, 2009

- for the Applicant
- for the Respondent

for the Defendant Conpany

2009 NBQB 317 (CanLll)



[1]

[ 2]

FERGUSON J.

| NTRCDUCTI ON

The Applicant-Defendant has brought a notion for an
order that the Plaintiff, who is currently undergoing
di scovery exam nation by the Applicant’s counsel, provide an
undertaking to have her Internet Service Provider, Bell-
Aliant, disclose the history of her Internet use at her hone
from the date of a notor vehicle accident in 2004 until
today. Included in that request is a specific ancillary
request that, in the event the notion succeeds, the
technician that assenbles the Internet use record segregate
as a discrete record, if possible, the tine spent on the
Internet social network site Facebook that may be discl osed
in the Plaintiff'’s |Internet wuse account record. The
Plaintiff has conceded in her exam nation that she also has
an account on the social networking site Facebook. The
nmotion is brought pursuant to Rule 33.12 of The Rules of
Court but, practically speaking, under the auspices of Rule

32.06 and 33.08(3) of The Rules of Court.

The Plaintiff is currently engaged in proceedings in

this court instituted in 2006 for danmages she clains she
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[ 4]

suffered by reason of a traffic accident involving the

Def endant, M. Connors, which occurred on Novenmber 27, 2004.

She has refused to provide the undertaki ng requested on
the advice of counsel on the grounds that the account
history information sought is either not relevant or an
infringement of her right to privacy or both. No issue has
been made about the nature of the information sought, that
is, that the information is likely stored in electronic

format only.

The outconme of this notion depends upon whether the
i nformati on sought is relevant within the neaning that has
been attributed to it at common |law as well as the speci al
definition that has been given to it by The Rules of Court
and relevant jurisprudence that govern the discovery
process. The outcone of the notion also depends upon the
extent to which a litigant can refuse to disclose this sort
of information on the grounds that the request infringes her

reasonabl e expectation of privacy in the informati on sought.
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[7]

THE RECORD

On July 2, 2009 during what appears to have been and
continues to be a protracted and ongoing exam nation for
di scovery M. Morrison, counsel for the Applicant, while
exam ning the opposing party Plaintiff M. Carter, received
a response to a question he had posed to her that
established that she had an Internet account for her
computer and wused the Internet at her hone wunder an
agreenent with the service provider Bell-Aiant. She also
conceded to having an account on the social networking site

Facebook.

At that point in the questioning of her M. Morrison
asked for an wundertaking from her and her counsel M.

Boudr eaul t:

“1"d i ke an undertaking to get all the
Aliant records for conputer use at the
plaintiff’s residence from the date of
| oss forward.”

Counsel for Ms. Carter immedi ately refused the request
on the grounds that it constituted an invasion of her
privacy. M. Morrison then stated he would bring a notion to

have the release of the information conpelled by court
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[ 9]

[ 10]

order. M. Boudreault on behalf of M. Carter stood by his
claim of an expectation of privacy in the data sought and

chal l enged M. Morrison to file a notion.

M. Morrison then expanded his request:

“And the request would not only include
the tine spent on the conputer but also
any time, specifically | f it's
avai | abl e, with t he technician’s
assi stance, on Facebook. Ckay.”

It is also relevant to the outcone of the notion that
the Plaintiff was an admnistrative clerk at the |ocal
hospital prior to the accident and has not resuned work ful
time for that enployer since the date of the accident.
According to M. Mrrison, and not disputed by M.
Boudreault, she has tried to return to work but has been
able to do so only for short periods of tine. According to
her, this in part is due to the soft tissue injuries she

clains resulted fromthe accident.

THE | SSUE

Does the law of civil discovery in New Brunsw ck all ow
a party to conpel production of Internet and Facebook usage

records fromthe service provider of a Plaintiff who held an
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adm nistrative clerk position prior to a notor vehicle
acci dent when the basis of the claimfiled by her is a soft
tissue injury that is claimed to have resulted from the

acci dent that prevents her fromresumng full time work?

ANALYSI S

Rel evancy — Generally

Before outlining the common | aw principles that govern
the law of admissibility based upon relevancy it nust be
borne in mnd that this initial sunmary of relevancy
principles is general in nature. These general principles do
not fully circunmscribe the special rules applicable to the
exam nation for discovery process which, through statutory
enactnent and interpretive jurisprudence, have further
refined and expanded the general principles relating to
rel evancy. Those special rules will be dealt with under a

separ at e headi ng.

All evidence is admssible in a proceeding that is
logically relevant to a fact in issue and is not otherw se
i nadm ssi bl e because of a particular rule of |aw or evidence

or because it’'s probative value 1is exceeded by the
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[14]

prejudicial effect that wll result from its adm ssion.
Rel evance is very nmuch a product of the other evidence and
i ssues in a case. These statenents were nade with respect to

expert evidence in R v. Mrin (1988) 44 C. C.C. (3d) 193

(S.C.C.) at 218 (paragraph 64) per Sopinka J.

Generally, relevance has been described by the Suprene
Court as having its origins in logic, comobn sense, and
human experience. The | eading case on relevancy in Canada is

Mrris v. R (1983), 7 CC.C (3d) 97 (S.C.C.). As Justice

La Forest said in R v. Corbett (1988), 41 C.C.C. (3d) 385

(S.C.C.) in dissent at page 421 (concurred in by severa
justices of the Court on the relevancy issue; see, also, the

comments of Dickson C J.C at page 404):

“As | observed earlier, at the stage of
the threshold inquiry into relevancy,
basic principles of the |law of evidence
enbody an exclusionary policy, nanely,
that any item of evidence which, as a
matter of comon sense, |ogic and human
experience, has any tendency to prove a
fact in issue ought, prima facie, to be
admtted to assist in the discovery of
truth because the cunul ative effect of
such evidence may be sufficient to prove
a fact in issue.”

In adition, in R v. Underwood (2002), 9 C.R (6'") 354

(A.C.A ) the court held that evidence is not irrelevant just
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because it can be interpreted in nore than one way, or can
support nore than one inference. To establish rel evance, the
proponent need only show that one possible interpretation of
the evidence is relevant to an issue at trial. The strength
or weight of the evidence is for the trier of fact to

deci de.

[ 15] In Underwood the trial judge had excluded certain
statenments attributed to a third party, deceased at the tine
of trial, that while being rather oblique in nature had sone
tendency to support the position of the accused that the

third party commtted the nurder. A new trial was ordered.

[ 16] The recent review of the historic homicide alleged
agai nst Steven Truscott reported as R v. Truscott [2006]

OJ. No. 4171 (OCA) also dealt wth the issue of

rel evancy but in a different context. There, MMirtry C. J.

said this about the relevancy anal ysis at paragraph 23:

“Rel evance is contextual in that it
depends on the facts in issue, the
position taken by the parties in respect
of those facts, and the other evidence
adduced in relation to those facts: see
R v. Arp (1998), 129 C.C.C. (3d) 321 at
338 (S.C.C). Because relevance is
contextual, a court will often be unable
to determine relevance at the tine the
evidence is proffered, but wll receive
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2008 SCC 37 (S.C.C.),

the evidence conditionally and determ ne
the relevance of the evidence after the
evidentiary picture has been fully
devel oped. It does not follow, however,
t hat because relevance often cannot be
det er m ned when t he evi dence IS
tendered, that relevance should not be
addr essed when the evidence is tendered.

| a court is satisfied when the
evidence is tendered that the evidence
is irrelevant, it should so hold and

refuse to admt the evidence. A court
should not hear evidence on the chance
that it mght sonehow, at sone tine, in
some way becone rel evant in the
proceedi ngs.”

statenents about relevance that enmerged in R V.

30 Charron J. said this:

“The nost basic principle of our |aw of
evidence is that, as a general rule, any
information that is relevant to an issue
in the case may be adm tted in evidence.
Put differently, evidence may only be
admtted if it relates logically to an
issue in the case. W t hout this
relationship, the proposed evidence,
regardl ess of whether it is in hearsay
form or not, has no probative value and
is therefore inadmssible. Gven this
cardinal principle, the trial judge
rightly inquired into the relevance of
the out-of-court statements during the
voir dire. Indeed, if the evidence is not
relevant, there is no need to enbark
upon a voir dire at all. One of the

To these principles can be added the foll ow ng general

Bl ackman

the | atest Supreme Court pronouncenent

on the common |aw principle of relevance. At paragraphs 29-
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argument s advanced by the defence at the
concl usi on of the voir dire was that there
was no evidence |inking the person
all egedly stabbed by M. Ellison to the
accused. Counsel argued that wthout
such a link, M. Ellison's out-of-court
statements were irrelevant. Although
this argunment was not repeated before
this Court, it is an inportant point
that nmerits further conmment. Therefore,
bef ore addressing the issue of whether
the trial judge was correct to admt M.
Ellison's statenents under t he
principled approach to hearsay, | wll
deal with the question of threshold
rel evance.

5.1 Threshol d Rel evance

Rel evance can only be fully assessed in
the context of the other evidence at
trial. However, as a threshold for
adm ssibility, t he assessnent of
relevance is an ongoing and dynamc
process that cannot wai t for t he
conclusion of the trial for resolution
Dependi ng on the stage of the trial, the
"context" wthin which an item of
evidence is assessed for relevance my
wel |l be enbryonic. Oten, for pragmatic
reasons, relevance nust be determ ned on
the basis of the subm ssions of counsel.
The reality that establishing threshold
rel evance cannot be an exacting standard
is explained by Professors David M
Paci occo and Lee Stuesser in The Law of
Evidence (4th ed. 2005), at p. 29, and
as the authors point out, is wel
captured in the follow ng statenent of
Cory J. in RV.Arp, [1998] 3 S.C.R 339
at paragraph 38:

To be logically relevant, an item of
evi dence does not have to firnly
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[ 19]

[ 20]

10

establish, on any standard, the truth or
falsity of a fact in issue. The evidence
nmust sinply tend to "increase or
di m ni sh t he probability of t he
exi stence of a fact in issue".”

As can be seen from this short summary of the common
law on the principle of relevancy, the threshold of

adm ssibility on the grounds of relevance is |ow

Rel evancy in the Discovery Context

The statutory breadth of the scope of the questioning
of a wtness on the grounds that the answers to the
gquestions put or information sought are relevant at an
Exam nation for Discovery is codified in Rule 32.06(1) of

The New Brunswi ck Rules of Court. It states in part:

“Unless ordered otherwise, a person
being examned for discovery shall
answer to the best of his know edge,
information and belief, any proper
guestion relating to an issue in the

action.” [Enphasis added]

The same principle is repeated in Rule 33.08(3)
respecting the production of other material. It reads in

part:

“Where a person admts upon his
exam nati on t hat he has in hi s
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[ 22]

[ 23]

11

possessi on, custody or control anything
not previously disclosed which relates
to the mtters in question in the
proceedi ng and which is not privileged,
he shall produce it for inspection by
the exam ning party..” [Enphasis added]

These two Rules have substantially the sane effect
although directed toward different types and fornms of
evidence. As a prelimnary observation, | believe that the
scope of the Rule is wide enough to inplicitly enconpass a
“right of control” such that any Bell-Aliant Internet or
other electronic data records of wuse specific to the
Plaintiff’s account constitute “anything” within the neaning

of the Rul e.

The operative phrase: “which relates to the matters in
question” were the subject of extensive analysis and
consequent direction by the Chief Justice in Seely V.

Corrier [2009] N.B.J. No. 6 (NB.C.A), in that case wth

respect to Rule 32.06(1).

In that judgnment Drapeau C.J. nade several prelimnary
observations that help franme the issue. At paragraphs 23, 25

and 7 he said:

“Under Rule 32.06(1), a person being
exam ned for discovery is required to
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answer any "proper" question "relating
to an issue in the action". That person
must do so to the best of his or her
know edge, information and beli ef.

In Juman v. Doucette, [2008] 1 S.CR
157, [2008] S.C.J. No. 8(Q), 008 ScCC 8,
para. 24, Justice Binnie points out that
di scovery, in one formor another, plays
an essential role in preventing surprise
or "litigation by anbush”, in
encouragi ng settlenent and in narrow ng
the issues where a trial turns out to be
necessary. Needl ess to say, differences
in the wording of the applicable
procedural rules may operate to expand
or narrow the scope of discovery in the
various jurisdictions. However, Justice
Bi nnie's assessnment of the purposes of
di scovery essentially replicates the
views of Justice Dickson in Seven Seas
Restaurant Ltd. v. Central and Eastern
Trust Co.(1978) 26 NB.R (2d) 533,
[ 1978] N. B. J. No. 341(Q), a case
deci ded wunder our fornmer Rules, and
those of Ryan, J.A., for the Court, in
Violette et al. v. Wandlyn Inns Ltd. et
al. (1995), 69 NB.R (2d) 374 (CA),
[1995] N.B.J. No. 574 (@), in respect
of the current Rules of Court. In his
customary perspi cuous manner, Ryan, J. A
summarizes as follows the primry
objectives and the manifold el enents of
the general purpose of our current
di scovery rul es:

One of t he obj ecti ves of ora
exam nation for discovery is to enable
the opposite party to know what case he
or she is called upon to neet and, in
addition, to sinmplify the trial by
procuring adm ssions: Gaydon v. G aydon
(1921), 51 OL.R 301 (HC). The
tendency of the «courts 1is not to
circunscribe the avenues of discovery
but to wden them Henderson .
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Mercantile Trust Co. (1922), 52 OL.R
198.

The objectives |just mentioned are
exanples of the general purpose of
di scovery which includes particulars,
di scl osure of docunents, inspection of

docunent s, adm tting of docunent s,
physi cal exam nati on, production of
reports, I nspection of property and

interrogatories. The general purpose of
di scovery can be summarily described as
fol |l ows:

1. to enable the examning party to
know t he case he or she has to neet;

2. to enable a party to obtain
adm ssions which wll dispense wth
ot her formal proof of your own case;

3. to obtain admissions which wll
permt you to destroy your opponent's
case; and

4. to facilitate settl enent.

[ paras. 2-3]

See, as well, Doucett v. Crowther et al.
(1992), 129 NB.R (2d) 1 (QB.), [992]
N.b.J. no. 507 (Q), per MlLellan, J.

paras. 8-9.

O al di scovery dwar f s al | ot her
avai |l abl e discovery devices in terns of
i nportance and effectiveness. In Guimond
et al. v. Fiberglas Canada Inc. et al (1996), 173 N.B.R.
(2d) 25, (QB.), [1996] N B.J. No. 53
(@), Justice MLellan rightly observed,
after referring to Hauck v. Cavendish Farms
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he
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Ltd. - Les Fermes Cavendish Ltee (1984), 56
NB.R (2d) 238 (QB.), [1984] N.B.J.
No. 247(Q.), p. 245, per Meldrum J.,
that the requirenment of "full disclosure
at discovery before trial thoroughly
permeat es the present Rules of Court of this
province". The obligation of the party
bei ng exam ned to answer to the best of
his or her know edge, information and
belief is probably the nost telling
indicator of a legislative bias in favor
of the fullest disclosure possible and I
have no doubt the drafters of the
di scovery rules were alive to the

foll ow ng verity: full pre-trial
di scl osure hel ps ensure that settlenent
efforts will not be stym ed by

m sinformed speculation regarding the
strength of the adverse party's case.”

provided the clear perineter for relevancy

di scovery context:

“The "full disclosure"” approach to the
interpretation of the discovery rules
has been endorsed by this Court (see Kay
v. Kay (1999), 215 NBR (2d) 291
(CA), [1999] NB.J. No. 289 (Q),
para. 26, and Reilly v. Paul (2006), 305
NB.R (2d) 146 (C A), [2006] N.B.J.
No. 380 (Q.), para. 20). It hel ps shape
the nmeaning of the phrase "proper
question that relates to an issue in the
action" found in Rule 32.06(1) by
favoring an interpretation that pronotes
broad i nfornmational di scl osure (see
Euclide Cormier Plumbing and Heating Inc. et al. v.
Canada Post Corporation et al., para. 49). As
Justi ce Russel | observed in Rocca

Enterprises Ltd. et al. v. University Press of New
Brunswick Ltd. (1989), 103 N.B.R (2d) 224

(QB.), [1989] N.B.J. No. 621 (Q.), our

However, it was at paragraphs 28 and 29(in part)

in

t hat

t he
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Rules of Court authorize di scoveri es
"conducted on a broad base" [para. 9].
Rel evance, in the discovery context,
stands to be assessed broadly (see

Stamper and Di Domenicantonio v. Canadian National
Railway Company (1985), 63 N.B.R (2d) 342

(CA), [1985] NB.J. No. 218 (Q),
para. 17, per Hoyt, J.A (as he then
was) . Thus, a question neets the
relational requirement if it touches
upon a subject having a "senblance of
rel evance”. That test, which has |ong
been the benchmark in Ontario, S
echoed, in vari ed fornul ati ons,
t hroughout the jurisprudence in this
jurisdiction (see, for exanple, Rocca
Enterprises Ltd. and Fougére v. Acadia Drug Ltd. et al.
(1993), 206 NB.R (2d) 1 (QB.), [1993]
N.B.J. No. 405 (Q.), per Riordon J. Any
evidence that "may" be material to the
i ssues raised by the pleadings nust be
answered (see Wiliams et al., at para. 19
and Ross v. New Brunswick Teachers Association and
Beutel (1996), 174 N B.R (2d) 236,
[1996] N.B.J. No. 160 (@), para. 10).
Wiile all agree discovery may not delve
into material bearing no relation to the
Issues raised in the pleadings, it has
been uni versally accept ed t hat
rel ati onal pertinence stands to be
deternmined on a generous reading of the
all egations in the pleadings (see Seven
Seas Restaurant, par a. 6) . I n  Slattery
(Bankrupt) v. Slattery et al. (1989), 95 N. B.R
(2d) 422 (QB.), [1989] N B.J. No. 310
(Q), par a. 10, Justice Jones
acknow edged t hat "[c]ourts have
generally given a wide interpretation to
rel evancy" before citing, w th approval,
Justice Dickson's views on point in
Seven Seas Restaurant.

Qur jurisprudence pertaining to the
scope of oral discovery mrrors Ontario
case law on the subject. In Choate on
Di scovery, | oosel eaf, 2nd ed.
(Scar borough, Ont.: Carswell, 1993), the
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the exam nation for discovery stage are: “a senblance

Thus,

rel evancy”

adm ssible evidence.” It is thus clear that the commobn

adm ssibility requirenents of

have

been

16

authors explain, at pages 2-94.2 et

seq., that "[s]ubstantial latitude is
given to the examner so that a full
exam nati on nay be carried out

pertaining to the issues”". They go on to
state that relevance in this context
nmust be assessed "with sone |atitude” by
reference to the pleadings. In ny view,
the phrase "any proper question relating
to an issue in the action” found in Rule
32.06(1), |I|ike the corresponding and
substantively equivalent phrase in Rule
31.06(1) of Ontario's Rules of Guvil
Procedure ("any proper question relating
to any matter in issue") permts nore
exploratory l|atitude than authorized by
the rules of evidence applicable at
trial. Mre inportantly for our present
pur poses, | accept the proposition that
a question neets the "senblance of
rel evance” test if, given the wi de berth
al |l oned to exam ning counsel, the answer
may |lead to the discovery of adm ssible
evi dence (see Holnested and Watson,
Ontario Civil Procedure, at 31-66)."
[ Enphasi s added]

the touchstones for relevancy determ nation

at

of

or that: “the answer may |ead to the discovery of

further reduced at this early point

proceedi ngs.

Privacy — Generally

relevancy in the trial

| aw
cont ext
in the
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As shall be seen, determ ning the scope of

privacy can be sonewhat

i ndi vi dual

assi sted by analyzing sone of

t he

judgnments on privacy in crimnal cases. The Suprenme Court

has cautioned judges against the direct use of such Charter

jurisprudence as a shield in private litigation.

Church of

In Hi |l

V.

Scientology [1995] 2 S.C.R 130 (S.C.C.) Cory J.

described it at paragraphs 93-6:

“When determining how the Charter
applies to the comon law, it is
I nportant to distinguish between those
cases in which the constitutionality of
governnment action is challenged, and
those in which there is no governnent
action involved. It is inportant not to
import into private litigation the
anal ysi s whi ch applies in cases
i nvol vi ng governnent acti on.

In Dol phin Delivery, supra, it was noted
that the Charter sets out those specific
constitutional duties which the state
owes to its citizens. Wen governnent
action is challenged, whether it is
based on legislation or the common | aw,
the cause of action is founded upon a
Charter right. The clainmant alleges that
t he state has br eached its
constitutional duty. The state, in turn,
must justify that breach. While crimnal
cases present the prine exanple of
gover nirent action, chal | enges to
governnment action can also arise in
civil cases. The state's obligation to
uphold its constitutional duties is no
| ess pressing in the civil sphere than
in the crimnal. The tw cases of
B.C GE U, supra, and Dagenais, supra,
pr esent a very specific type of
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" gover nnent action" in t he civil
context. In both cases, the Court was
called upon to consider the operations
of the Court and to determ ne the extent
of its own jurisdiction to consider
matters which were essentially public in
nat ur e. The <cases did not involve
strictly private litigation. Therefore,
they nust be approached wth caution
when consi deri ng what anal ysis shoul d be
appl i ed i n purely private ci vi
litigation.

Private parties owe each other no
constitutional duties and cannot found
their cause of action upon a Charter
right. The party challenging the comon
| aw cannot allege that the comon | aw
violates a Charter right because, quite
sinply, Charter rights do not exist in
the absence of state action. The nost
that the private litigant can do is
ar gue t hat t he common | aw IS
inconsistent with Charter values. It is
very inportant to draw this distinction
between Charter rights and Charter
val ues. Care nust be taken not to expand
the application of the Charter beyond
that established by s. 32(1), either by
creating new causes of action, or by
subjecting all court orders to Charter
scrutiny. Therefore, in the context of
civil litigation involving only private
parties, the Charter will "apply" to the
common law only to the extent that the
conmmon law is found to be inconsistent
with Charter val ues.

Courts have traditionally been cautious
regarding the extent to which they wll
amend the comon law. Simlarly, they
must not go further than is necessary
when taking Charter values into account.
Far-reaching changes to the comon | aw
nmust be left to the legislature.”
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Subsequently in A M v. Ryan [1997] 1 S.CR 157

(S.C.C)

McLachlin J. (as she then was) added

to our

understanding of the interrelation between the two types of

proceedi ngs at paragraphs 22 and 30 (in part ) and 38:

“l should pause here to note that in
| ooking to the Charter, it is inportant
to bear in mnd the distinction drawn by
this Court between actually applying the
Charter to the common law, on the one
hand, and ensuring that the comon | aw
reflects Charter val ues, on the other...

As noted, the common | aw nust develop in
a way that reflects energing Charter
values. It follows that the factors
bal anced under the fourth part of the
test for privilege should be updated to
reflect relevant Charter values. One
such value is the interest affirned by
s. 8 of the Charter of each person in
privacy. Another is the right of every
person enbodied in s. 15 of the Charter
to equal treatnent and benefit of the
| aw.

It remains to consider the argunent that
by comrencing the proceedings against
the respondent Dr. Ryan, the appell ant
has forfeited her right to
confidentiality. I accept t hat a
litigant nust accept such intrusions
upon her privacy as are necessary to
enable the judge or jury to get to the
truth and render a just verdict. But |
do not accept that by clainmng such
damages as the law allows, a litigant
grants her opponent a licence to delve
into private aspects of her life which
need not be probed for the proper
di sposition of the litigation.”
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[ 28] Those directions provide helpful guidance concerning
the limted use of Charter jurisprudence in assessing

privacy interests in private litigation.

[ 29] Soci etal concern for individual privacy has grown
significantly in Canada’s recent past principally due to: 1)
a plethora of statutory enactnents that have broadened the
protection of individual privacy rights, 2) the evolution of
the Canadian Charter of Rights and Freedons (the Charter)
and 3) the comon | aw devel opnents during the sanme period
In the past several vyears, principally driven by rapid
advances in technology, the Suprenme Court has turned its
focus to this area of the law and provided considerable
gui dance in hel pi ng Canadi ans understand what privacy rights
one can reasonably expect to be protected in such a
technologically advanced <country as Canada where the
evol ution of technol ogical science and its proliferation has
made it difficult to defend against the |oss of individua

privacy.

[ 30] The subject area has been logically divided by the
Suprene Court into three inportant aspects of privacy. At
the apex of this paradigm lies privacy of the person,

principally as it relates to bodily integrity. Beneath it
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lie those rights that relate to territorial privacy and
i nformational privacy. It is with that |ast subcategory that

this application is concerned.

Determ ning where the line between a reasonable and
unr easonabl e expectation of privacy lies has been made nore
conprehensible as a result of the sem nal decision on this

issue in the crimnal case of R v. Tessling [2004] 3 S.C. R

43 (S.C.C.) where Binnie J. made these inportant genera

observations concerning informational privacy at paragraph

25:

“Privacy is a protean concept, and the
difficult i ssue i's wher e t he
"reasonabl eness” line should be drawn.
Sopinka J. offered a response to this
question in the context of informational
privacy in Plant, supra, at p. 293, as
fol | ows:

In fostering the wunderlying values of
dignity, integrity and autonony, it is
fitting that s. 8 of the Charter should
seek to protect a biographical core of
personal information which individuals
in a free and denocratic society would
wish to mintain and control from
di ssem nation to the state. This would
include information which tends to
reveal intinmate details of the lifestyle
and personal choices of the i ndividual

[ Enphasi s added. ]”
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[ 32] He had earlier set out the general perinmeters for a
reasonabl e expectation of privacy at paragraph 23 when he

sai d:

“Beyond our bodies and the places where
we |ive and work, however, lies the
thorny question of how nmuch information
about ourselves and activities we are
entitled to shield fromthe curious eyes
of the state (R v. S AB., [2003] 2
S.C.R 678, 2003 SCC 60). This includes
commercial information |locked in a safe
kept in a restaurant owned by the
accused (R v. Law, [02] 1 S.C R 227,

2002 SCC10, at para. 16). Informationa

privacy has been defined as "the claim
of individuals, groups, or institutions
to determne for thenselves when, how,

and to what extent information about
them is communicated to others": A F.

Westin, Privacy [page445] and Freedom
(1970), at p. 7. |Its protection is
predicated on the assunption that all

information about a person is in a
fundanmental way his own, for him to
communi cate or retain ... as he sees
fit.

(Report of a Task Force established
jointly by Depart ment of
Communi cat i ons/ Departnment of  Justi ce,
Privacy and Conputers (1972), at p. 13)”

[ 33] As noted, in framng the informational privacy right
sought to be protected in this instance it is inportant to
bear in mnd that the principles outlined above are derived
fromcrimnal cases in which state activity into individual

privacy was the subject of review As has been stated,
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somewhat different rules derived from the sanme genera
foundational principles guide the analysis in private

l'itigation proceedi ngs such as these.

The | ndivi dual Expectation of Privacy at the D scovery Stage

[ 34] The Respondent has clained an individual privacy right
with respect to her general Internet use records as well as
her social network wuse records on the Internet social
network site Facebook maintained by her service provider
Bell-Aliant. It is not clear at this point whether Bell-
Aliant has the capacity to generate discrete Facebook use
data and the requested order is conditional on those records
being in existence or able to be specifically identified and

gener at ed.

[ 35] Several cases have dealt with simlar issues as are
rai sed here. They assist in determning the scope of privacy

rights to conputer records and data in civil proceedings:

1) Park v .Miullen [2005] B.C.J. No. 285 (B.C.S.C.) The

claim being pursued was for damages for cognitive
dysfunction. The request was for an item zed |ist of

all files stored on the Plaintiff’s conputer for a
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period of three and one half years. She was, both
before and after the accident, a human resources
counsel | or who used her conputer for work and personal
use at hone. Several other individuals were users of
the conputer. Cient’'s files were acknow edged to be
part of the electronically stored inventory. The
application was dism ssed as being overly broad and an
unwarranted intrusion into the Plaintiff’s privacy as
well as that of others not a party to the proceedings.
In addition, it had not Dbeen established that
production of the file list was relevant to the tria

i ssue.

Ireland v. Low [2005] B.C.J. No. 159 (B.C. S.C.) The
Plaintiff brought an action for injuries sustained in a
car accident alleging loss of capacity to earn incone.
In his spare tine he operated a hone based business
building and selling trailers. It was the Defendant’s
claimthat conmputer activity could be indicative of the
| evel of business activity he was able to nmintain
after the accident. The request was specifically that
the conputer hard drive or nenory be delivered to an
expert for copying and a file list of all files, emails

and instant nessenger comruni cations and deleted files
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be turned over to the Defendant. There were other
conputer wusers, nanely, the Plaintiff’s wfe and
stepson. Creating a file list would necessarily oblige
the expert to look at sone of the files and would al so
I nvol ve an analysis of the data. The notion was deni ed
on the basis that it «constituted an unwarranted
intrusion into the privacy of third parties and the
costs to generate the informati on woul d be excessive. A
partial order issued against the Plaintiff directing
himto certify that his list of docunents included any
electronic files and emuils he had been able to

retrieve fromhis recycle bin that were rel evant.

Bishop v. Mnichiello 2009] B.CJ. No. 692 (B.C.S.C)

The Defendant, in a claimfor danages for brain injury,
brought an application for production of the hard drive
of the famly conputer specifically requesting an
accounting of the amount of tine the Plaintiff spent on
the social network site Facebook between 11:00 p.m and
5:00 a.m The request was ainmed at addressing the issue
of his habitual sleep tinme and his ability to work. The
Plaintiff had clainmed that fatigue was preventing him
from mai ntaining enpl oynent. The order was granted on

the basis that it was relevant to past and future wage
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| oss and was so narrow in its scope that it would not

del ve unnecessarily into the Plaintiff’s privacy.

Pritchard . Crosfield [2005] B. C J. No. 3032

(B.C.S.C.) Master Patterson (In Chanbers) The claim

arose as a result of a car accident in which the
Plaintiff cl ai med head i njuries and possi bl e
neurol ogi cal damage. Subsequent to the accident the
Plaintiff began working in a famly business from his
home wusing a conputer. The application requested a
virtual stripping of the conmputer hard drive. The
Plaintiff agreed to produce all relevant docunents,
files and emils generated on the conputer. The
application was disnmssed as it related to emails and
Internet searches as it anobunted to an unwarranted
invasion of the privacy of the individual. The
Plaintiff was ordered to prepare and produce a list of
docunments that were available on the conputer related

to the business.

Leduc v. Roman [2009] OJ. No. 681 (OS.CJ.) The

Plaintiff was involved in a car accident that he
all eged prevented him from engaging in sporting

activities. Oher evidence established that he was a
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person who had an account with Facebook. The Defendant
sought production of his profile page from Facebook.
The order was granted on a |imted basis. It was
apparent that the Plaintiff's profile page could
potentially provide content relevant to the Plaintiff’'s
post-accident lifestyle and did not constitute a
fishing expedition. However, the Master being appeal ed
from coul d possibly have avoi ded the appeal ruling had
he allowed cross-exam nation of the Plaintiff on his
suppl enental affidavit of docunents to ascertain the

rel evance of the content posted by the Plaintiff.

It is clear fromthese judgnents that the success of an
application to retrieve an individual’s electronic conputer
data principally depends upon the degree of intrusion into
the private lifestyle choices and electronic activity of the
Internet user as well as the probative values of the

i nformati on sought.

A separate issue concerns the likelihood that third
party privacy rights my be affected by any disclosure.
Third party privacy rights are to be given special attention
when those third parties are not parties to the |[egal

proceedi ngs. See, for exanple, the concern expressed by

2009 NBQB 317 (CanLll)



28

Robertson J.A for third party tax payer privacy rights in
the case of R v. Chapelstone Developnents Ltd. [2004]

N.B.J. No. 450 (N.B.C A.) beginning at paragraph 30.

CONCLUSI ON

[ 38] In this instance | believe that the probative val ue of
the information requested is of such a level that its
di sclosure will not infringe upon a reasonable expectation
of privacy. That is so because the information sought is
not, at least at this stage of proceedings, infornmation that
could qualify as revealing very personal information over
which nost right thinking Canadians would expect a
reasonabl e expectation of privacy. Put another way, it does
not reveal: “intinmate details of the lifestyle and personal

choi ces of the individual.”

[ 39] Having said that, it appears clear that this nmay be
only the first of nore questioning by The Defendant’s
counsel, M. Morrison, of the Plaintiff with respect to her
gener al Internet and specific Facebook wusage at the
exam nation for discovery. If the questioning attenpts to
del ve deeper into the Plaintiffs lifestyle as it pertains to

t hese subjects, relevancy and privacy, it will require a re-
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exam nation of the reasonable |imts of such questioning.
For exanple, included in that assessnent will be the extent
to which an individual may clai ma reasonabl e expectation of
privacy in the use of social networking site electronic

dat a.

[ 40] That said, it cannot be reasonably concluded that the
specific information sought in this notion does not qualify
as nmeeting a “senblance of relevance” test which is what is
required at this stage for an order to issue. It does so, by
possi bly providing a window i nto what physical capacity the
Plaintiff has to keyboard, access the Internet and
communicate with famly friends and associates on Facebook
and thus what capacity she nmay have to work. In that sense:
“I't may lead to the discovery of adm ssible evidence”, the

threshold required for the evidence to be produced.

[41] Incidentally, it nmust not be forgotten that this |egal
action was commenced by the Plaintiff and in launching it
she has inplicitly accepted certain intrusions into what
otherwise mght be private information the disclosure of
whi ch woul d ordinarily be left to her own personal judgnent.

O course those intrusions are subject to the inplied
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undertaking of confidentiality except with respect to the

ongoi ng proceedi ng.

[42] The Respondent has argued that if an order is nmade to
di sclose the information sought it will mne data, in the
form of use records, of others including famly nenbers who
have had access to the Plaintiff’s conputer while visiting
her. On that issue, it is inmportant to note that the
informati on requested does not trench upon third party
privacy rights that ought to be protected by the court in
these circunstances where those individuals, because they
are not a party to the proceedings, have no legal voice to
be heard. At this point the only specific account and
i ndividual data request relates to the Plaintiff’s use of
her personal Facebook account. Even in those circunstances
the request is directed at account use time only. [|ssuing
the order requested wll apply the common law in a way that

I's consistent with Charter the values on privacy.

[ 43] The Respondent has also posited that the relevancy,
from a probative value standpoint, of the use data records
that coul d be generated has been unacceptably conprom sed by
other wusers who have shared the Internet account while
visiting the Plaintiff. That argument is one nore properly

made at trial in the event the evidence of account use is
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admtted as part of the Defendant’s case. See, to the sane

effect, Bishop v. Mchichiello (supra) at paragraph 54.

[ 44] There is also the matter of the confidentiality of use
of the information that any search mght reveal. That, of
course, is covered by the inplicit undertaking that all
parties and their counsel are deened to accept and apply,
that they will not use or inpart the information received
except in the proceeding in which it is ordered disclosed.

Clenents v. Fougere [2008] N.B.J. No. 18 (N.B.C. A) per

Drapeau C.J. at paragraph 5.

[ 45] Finally, a nunber of the decisions referred to that
have seen requests for such information rejected have noted
the significant costs associated wth collating and
converting such electronic data into usable form It has
been identified as one of the reasons for the rejection of
such a request. The cost issue is not unique to civil
proceedings. It has becone a serious issue when production
orders are made utilizing the provisions of s. 487.013 of
the Crimnal Code to conpel the production of volum nous
bank records in proceedings. Cost is invariably an issue. In
the present case the defendant has agreed to pay any costs
associated with the data search and production thus

el i mnating any concerns over costs.
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An order will thus issue in favour of the Applicant:

1) That the Plaintiff, Rosemary Carter obtain
from Bell-Aliant, her Internet Service Provider,
a history of her conputer account use at her
resi dence from Novenber 27, 2004 until the date

of this judgnent;

2) That the Plaintiff, Rosemary Carter request
that Bell-Aliant, her Internet Service Provider,
attenpt to generate an account use history from
Novenber 27, 2004 until the date of this
judgnment of her use of the social network site
Facebook, if such a record is able to be

gener at ed,;

3) The account use histories referred to in 1)
and 2) once obtained shall be distributed by her
to the Defendants in this proceedi ng upon being

pr epar ed;

4) The Defendants in these proceedings shall
keep confidential the information contained in
these docunents and nake use of them only in
these proceedings and for any legitinmte purpose

connected to the underlying proceeding and in no
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ci rcunst ances shall any part of it be disclosed
to anyone not entitled to access under this
order or any expert not specifically engaged by
a party to this proceeding for the specific
purpose of preparing an opinion on an issue
directly related to this or the underlying

pr oceedi ng;

5) The costs associated wth retrieval and
collating the information on the account use
history referred to in this order shall be borne

by the defendant, Herbert Connors.

Ms. Carter is ordered to pay costs only to the Respondent
Herbert Connors in the anount of $500.00 as the Defendant

Conmpany did not actively participate in the notion.
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