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DEPARTMENT OF JUSTICE

MINISTERE DE LA JUSTICE
Ottawa 4,

May 13, 1966.

209182
Re: Steven ikurray Truscoitt -
Refersnce to Supresme Court
of Canada.

Dear Sir:

Further to our discussion concerning the
rendering of fimancial aid by the federal Government on
behalf of S. il. Truscott in respect of the psending Refer-
ence to the Supreme Court of Canada, I have to advise
that after giving careful consideration to the proposal
submitted in this regard by Mr. E. B. Jolliffe, Q.C., on
nehalf of both of you, the following has been authorized.
vou will be allowed $30.00 per hour for preparation, a
maximum of 10 hours being permitted in a day; $300.00 per
day will be allowed for time spent before the Supreme Court
and, in addition, you will be reimbursed in respect of
a1l reasonable dlsbursements.

This Department does not propose to send you
any instructions with respect %o this matter. The
position will be that for all purposes, egxcept The payment
of your account, your client is 5. il. Truscott and not the
Government of Canada.

Wrnen preparing your account kindly itemlze
211 work done and indicate the number of hours or fractions
thereof spent on the case. The accouht should be forwardsd
to this Department, in triplicate, for taxation by the
Deputy idinister and the following certification should
appear at the foot thersofs

UT nereby ceartify that rencered the services
indicated above and that this account trusy
shows the nature of the services, the Tinme
occupied, the fess claimed, disbursemsnts mads
and all money received by me in the mattar.¥
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Source: Ontario Court of Appeal
*? Box 8, Martin’s Files
Folder: Truscott Correspondence




of murder, where the Government renders legal aid in
relation to criminal litigation except, I might add,
for the fees, which are much higher than is normally
allowed.

1 shouid be glad if you would confirm, at
your early convenience, that the above is acceptable.

Yours truly,

D 1%')/%
Direcféf?
Criminal Law Sectilon.

2.8. $20.00 and $200.00 has been authorized for
uyr. E. B. Jolliffe, Q.C., who will be associated
with you on thils casse. DHC

Source: Ontario Court of Appeal
Box 8, Martin’s Files
Folder: Truscott Correspondence
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: Source: Ontario Court of - Appeal B!
Box 8, Martin’s Files - ‘}
. Brown accordion file “Truscott Correspondence J

Hay 24, 1966.

Da H.uChristie Esquire Q C.,
-Director, .
- Criminal Law. bectlon,
.- Department of -Justice;
- Justice Building, '

© Ottawa A, Untario.f

'Dear Mr.. Christie. Re:  Steven Murray Truscott -
Reference to Supreme
Court of Canada.

T acknowledge recoipt of your letter

‘:of the l}th insuant._

The arrangements with respect to

 remuneration set out in your 1etter are acceptable.

Yours very truly,

GAM/P
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1. The contents oﬂ'thé.caSQ shall be as'ihdigatédfin

further gvidence as the Court deems necessary or advisable.

———y

DEPARTMENT OF JUSTICE
May 2, 1966

209182
MEMOR ANDTM Re: Steven Murray Truscott

¥Mr. BE. B. Jolliffe, Q.C., Mr. W. C. Bowman, Q.C.,
and Mr. D. H. christie, Q.C., mel today to discuss the
above mentioned case. In addition there Was discussion
by telephone with Mr. G. Arthur Martin, Q.C.. A% 4,15 p.m.
Bowman, Jolliffe and Christie met with Chief Justice
Paschereau, Fauteux and Martland, JJ.

The following has bean agreed upons:

the IndeXy jhich-ngattaChe&.

2. As far as the exhibits are concernad it has been . '
agreed that all the exhibilts which were.ﬁeforamthessuprema'
Court of Canada would be reproduced for the purposes of

the appeal. Those exhibits which are no longser available
will be mentioned in the Index with an jndication that

they are no longer available, together with the disposition
thereof where 1%t is known.

3. The case should be filed with the Court and distri-
buted to the parties concerned on Or pafore May 24th.

4. Of or about June 1s% counsel for rruscott will make
application'to_the court indicating what further evidence
they wish to adduce.

5, At that time, 3 time and place for the. taking of such

will be sat. Transeripts of this evidence will then be
sgcured and filed with %the Court.

6. After thaese transcripis coma into being, a date will
pe set for the filing of factums and for the hearing of
the racord.

7. Furthermore, counsel for Truscott will within three
weeks, if possible, prepars a document antitled “Points in
Issue" which will set out the grounds of appeal. This
document will serve in lieu of the usual Notice of Appeal.

The Members of the Court were ijnformed that 1t was
not considered at this time to be a realistic possibility
that the Reference could be heard before the end of June.
The Judges agread this target date might well be impossible
for counsel to meet, but wished to sftraess that they are
prepared to near the case as soon as counsel are prepared,
i.a. there would be no delay emanating from the Court.

Source: Department of Justice
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On the other hand, Their Lordships do not wish to force
the matter to hearing without giving counsel adequate
opportunity to prepare thoroughly.

At the moment it appears that the hearing of the
Reference might not be until the sittings of the Court
commencing the first Tuesday in October. This is sub ject
to the possibility that the Court might set an earlier
date during vacation. In this connection Mr. Martin indi-

cated that he might be prepared to go ahead any time after
late July.

With respect to legal aid to Truscott, Jolliffe left
with Christie letters dated May lst signed by Steven
Truscott=and:hiszarents;-requasting«financial_ai&;
Jolliffe also. left a specific proposal in this regard which.
Christie will take up with his Deputy Minister and’ will
comminicate further with Jolliffee and Martin in this
regard.. - :

D.H.ct

¢e Mr. Jolliffe
Mr. Bowman







THE SUPREME COURT OF CANADA

GENERAL ORDER

WHEREAS by virtue of Section 103 of
the Supreme Court Act, R.S.C. 1952, c. 259,
as amended by R.S.C. 1952, c. 335, and the
atatutes of Canada, 1956, c. LB, the undersigned
Judges of the Supreme Court of Canada are
empowered to make general rules and orders as
therein provided:

IT IS ORDERED that the Rules of the
Supreme Court of Canada be and they are hereby
amended by adding after Rule 80 of the said
Rules the following new Rule numbered B0A:

Rule BOA.{l) Where a questionm,
referred to the Court by the
Governor-in-Council pursuant
to Section 55 of the Act,
involves the giving of an
opinion as to_the disposition
the Court would make of a
criminal case already disposed
of by a Court of Appeal, the
Court may, in its discretion,
on special grounds and by
special leave, receive or may .
require further evidence upon i
any question which it deems
relevant.

(2) Such evidence may be taken
in any of the manners authorized
.by the Act, as the Court may direct.
(3) Neglect or refusal of any
person to comply with any Order
igsued pursuant to this Rule shall
be treated as a contempt of Court.
The said amendment as it appears above
shall come into force this day.
4nd the Registrar of the Court is

directed to take all necessary action to effect




the tabling of this Order before the Houses of

Parliament in the manner provided in Section
103 of the Supreme Court Act.

DATED at Ottawa, this 8th day of
September, 1966,







;N_?H@ SUBBEME COURT OF CAKADA

Tuesday, the 20th day of September, 1966.
PRESENT: .

THE HONOURABLE ROBERT TASCHEREAU, P.C., C.J.C.
"THE HONOURABLE ME. JUSTICE FAUTEUX -

THE HONOURABLE MR. JUSTICE ABBOTT, P.C.

THE HONQURABLE MR. JUSTICE MARTLAND

THE HONOURABLE MR. JUSTICE JUDSON

THE HONOURABLE MR, JUSTICE RITCHIE

THE HONOURABLE MR. JUSTICE SPENCE

IN THE MATTER OF A REFERENCE CONCERNING THE
FOLLOWING QUESTIQN: HAD AN APPEAL BY STEVEN
MURRAY “TRUSCOTT BEEN MADE TO THE SUPREME
COURT- OF CANADA AS IS NOW PERMITTED BY '
SECTION 597A OF THE CRIMINAL CODE OF CANADA,
WHAT DISPOSITION WOULD THE COURT HAVE- MADE
OF SUCH APPEAL ON A CONSIDERATION OF THE
EXISTING RECORD AND SUCH FURTHER EVIDENCE
AS THE COURT, IN ITS DISCRETION, MAY RECEIVE
AND CONSIDER ? '

Upon the application of counsel on behalf

of Steven Murray Truscott and upon the application of

counsel on behalf of the Attorney General for Ontarioc

to have further evidence received by the Court and
neither counsel objecting to the application of the
other; .1
ITVIS ORDERED that leave be granted to counsel

for the said Sté;én Murray Truscott to adduce further
evidence from the witnesses:-

J. K. LaBrash,

Jack Parish,

Ross Andrews,

Robert Parish,

Roy Campbell,

Professor V. L. Henderson,

Dr. E. L. Marcinkovsky,
pr. C. W. Damby, '
Dr. Norman Wrong,

Professor F. E. Camps, -

Dr. Chester Mclean,

Source: Department of Justice

. for Orders respectively granting leave to adduce and
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’ ﬁr. F. Jaffe,
.Dr. Charles Petty;,..
:Steven Truscott, o
Dr. R. C. A. Hunter, e“
Dr. R. F. Briggs,

" Dr. J. 5. Pratten,

Dr. R. J. McCaldon, -
Dr. John Rich. o
AND IT IS FURTHER QRDERED that’ leave be
granted -to counsel for the Attorney General for Ontarioc
to adduce further ev1dence from the wltnesses'-
1John Funk, _ -
Pr. Noble Sharpe,
" Elgin Brown, A
br. J. d. Haptforq,
betective—Sgt. D. J. Alsop,
William Andrew MecDonald,
Inep. R. A. Terguson,
£pl. C. A. Hardy,
.épl. Murray Peer,
ncenstable A. Twaddle,
-?rofessor Keith Simpson,
Dr. 5. R. Gerber,
I Dr. Milton Helpern,-
pr. E. Trow, _
and in addlt;on thereto certain plans and ﬁhotégraphs

referred to in.:the affidavit of Jehn L. Clen

denning

and flled be recelved,
AHD IT 15 FURTHER ORDERED that the ev1dence of

the witness Dr. Hllllam E. Pace be rece;ved, y

-, /{J%ﬁt fﬁvt ’
KEN ’E'rﬂ J. MATHESDN,\ .
- REGISTRAR




IN THE SUPREME COURT OF CANADA

TRUSCOTT REFERENCE

ORDER
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IN THE SUPREME COURT OF CANADA

IN THE MATTER O? A REF&HEHG§ GOﬂCERhING THE FOLLOWING
QUEBTION: MURRAY Y TRUSCOTT

RECORD AND SUCH runmsa sv:mmz AS THE COURT, IN
7TS DISCRETION, MAT: RECEIVE®AND COHSIDER?

& PAKE NOTICE that an Applicstion will be
made to This Honourubla Court on TussdaYy, the 20th day of
September, A. D. 1966. at the hour of 10:30 o'clook in the
forenoon or 8o uonn thnroaftor as the Application oan be heard
behalf of! Stevtn Truscott Ysor leave to adduoce further
evidence and to receive the evidence of the following

witnosasesi-

J. K. lLaBrash,

Jack Parish,

Ross Andrevs,

'Robaft Parish,

Roy Campbell,

Professor V. L. Rondarson;
Dre Ee L Hnrcinkovsky;'
Dr. C. ¥. Danby,
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Dr. Norman \'Irong',
Professor F. E. Canps,
Dr. Chester McLean;
pr. F. Jaffe,

Sgeven Trus cott.

' Dr. Charles Petty.,

AND FURTHER TAKE NOTICE that in the event that

'z This Honourable Gourt grants lLeave to the Crown %0 introduce

' evidence of & Peychiatric nature with respect to the mental and

emotional state of the said Steven Truscott an Application will

be made on behalf of the sald Steven Truscott to adduce the

evidcnco of the following withesses:=

s .

T T A i, i 270 -

l" pr. R. C. A. Hunter,
pr. R. F. Briges,
Dr. J. Se Pratten;
pr. R. J. McCaldonm,
pr. John Rich.

-

AND FURTHER TAKE NOTICE that in support of

such Application will be read the Affidavit of Robert J. Carter

/-

000064
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and such further and other material as the Court may

require.

DATED at Toronto thia i3th day of September,
A. D. 1966,

Steven Truscott,
By his Counsel,
G. A. Martin Q. C.,
E. B. Jolliffe Q. C.
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seaven Truscott were atroduced by the CTOWE.
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an automobile placed =%
of ths sasd county road and
aald bridge over the tayfiald
observations pade bY

nighway gusber eight taken
from the ndyer. The Srown

Wﬂlﬂmﬁuﬂum
whe bridse. A1) of cuch evidence

J. K. labrash, & private {nveatigater, foresrly
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{nstructions of Ceunsel for Suaven
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I em inforwed and verily believe that the
by the said J. K. LaBrash,
Robare Parish and Roy Caapbell

observations and tests made
Jack Parish, Ross Andrevs,
&mmmwmmammmms ecowld
Mnm:rntht_uidmw;mnumdd
chevrolet car with a yellow 1{cense plato at the sald
ton sd will tend to show that the sald

I am informed and verily believe that Profeasor
Y, L. Gendereon B.A.3C., AdMe, Pe22Ee, sonotime lecturer
in optics st She teiversity of Toronte, o the 24th of
mt,lﬁéud.mhmwu‘m-dd
_W«mmudmmmtunoumm
m»mmmmsmmmcm:tm.
mmaums-duunmmmztmm
photographs 4o mot scaurately represent what can be
mmsemmwmmmmmd,

dridgs.

it the trial of the said Jteven Truseott evidsncs
was given by Dr. J. A Addison and Dr, D. H. BEvooks with
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9.

o5

o certain penial lesions obaserved on the

respect T
1959, and the said

szid Staven

Dr. Addison and the said Dre.
pinion the sald lesions had

Truscott on June 12th,
D. Y. Brooks testified
begn caused

vhat in their ©
¢t organ into & narrow orifice and

ng been caused by sexual
exual intercourse with a young

by inserting the ere
were consistent with vl

iptercourse Or attespted 8

girl such as the deceasead.

While in custody at the Provincial Training

School in Guelph, Ontario, the ssld Steven Truscott

5. L. HMarcinkovsky, one of the

waz treated bY Dre.
s skin

physiclans at the said {nstivution for variou

conditions including contact dermatitis.

"the sald Steven Truscott

During the year 1964,
d the

from a skin condition which cause

clan, DOr. Gibson, to refer the said
The

was suffering

psnitentiary physi

Steven Truscott to a specialist in Darmatology.
sald Staven Truscott was treated Jor widespread nunmular

C. ¥W. Tanby F. R« Co Pey
1y and Lecturer in

excema by Dr. Assistant Professor

of Medigine at Queens Universl

Dermatology.
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e

e
I

-

- EE A aE Em AN am e

10.

12.

=b=

T sz informed and verily believe that the said

{ve opinion evidence which would tend to show

pr. Danby can g

that the condition observed by tho said Dr. Brpoks and

the sald Dr. Addison could have been due to & akin

eondition.

I an further informed and verily belleve

that Dr., Norman Wrong, & Professor Ezaritus of the

Medicine at the University of Toronto and

Faculty of
a specialist in Dercatology can give opinion avidence

which would tend to show that the condition observsd

by the said Dr. Addison and the said Dr. Brooks could

have been due tO & skin condition.

_ During the trial of Steven Truscoti,
Dre Jo L. Penistan who performed the autopsy upon the
e Crown and gave opinion

vo her death between .

deceased gave avidence for th

svidenca that the decoased canme

seven p. M., ancd u& quarter to sight on June 9th based

on his observation of the stomach contents and the
to which digeustion had proceeded 1n relation to
finished at appreximately

state
the last known mepl which was

a quarter to BiX. The time of death was an important

1ssue at the Trial inaamuch as evidence was adduced by the

Prosecution to show that the accusad had left the achool

grounds with the deceased shortly after savén o'clock and

roturned to the said school grounds alone at approximately

000072
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13.

1L.

eight o'clodk.

I am informed and verily believe other

Forensic Pathologists of e=inence do not regard the stomach

contents and the state to which digestion has
iast meal as a reliable guide to the
h contents

procesded

in relation to the
tipe of death and hold the view that the stomac

and the state to which digestion has proceeded are only

indicative of the time of death within very wide limits.

On the issue of the time of death, Counsel

for Steven Truscott will ask lsave to call the

following:-

(I, Professor F. E. MPl| lg.ta. M. R. Co P, Fe C..
Aelle
the Head of the Department of Forensic
Medicins, The London Hospital Medical Colliege,

(Univ-rsiey of London).

(b) Dr. Chester MoLean of the City of
Toronto, in the County of York, a Regional
Patholozist for the Province of Ontario.

{c) Dr. F. Jaffe of the City of Toronto,
in the County of York, a Regional
Pathologlist for the Provinge of Ontario.

{d) Dr. Charles Petty, of the City of
Baltimors in the State of Maryland,
Aseistant Medical Cxaniner for the Jtite

of Maryland.

00007
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Ian rurthe:,infafnid and verily belleve

that the aforesald ¥edical Men can give opinion evidence

of the aforssaid penial

with respect to the origin
medical matters relative

lesions and 4n relation to other

deceased WaB killed and the gcause

to the place where the

of death.

1 am informed that the sald Stevan Truscott

16.
un,thh within Refsrence.

wishes to give evidence

I am informed and verily believe that ths

ruscott bas been examined by a number of
Among ths Psychiatrists who have sxamined
Truscott are the folloving:~-

sald Steven T
Psyehintristu.

the said Steven

pr. R. Co A, Hunter, Professor and
Head of the Department of Psychistry at

Cueens University.

or. R Fo Brigrs, Associate Professor at
University, Diregior of the Child and

Queens
Adoleacent Psychlatric Clinic, Kingston

Gensral Hompital.

Superintendent of The

Dr. Je S Pratien,
Ontario.

Ontario Hospital, Kingston,

Cr. Joht Righ, of the City of Toronto, County

of York.

000074




18.

19.

-G-

I am.infgrmed and verily believe that a
conference was held on the 23rd day of March, 1966,
under the Chairmanship of Dr. R. J. McCaldon;
Penitentiary Psychiatrist, after separate examination
had been made of the said Steven Truscott by the said
Dr. Hunter, the said Dr. Briggs and the said

Dr. Pratten.

T am further informed and verily believe that
the sald Steven Truscott was examined by Dr. John Rich,
Psychiatrist, at the request of the Father of the said
Steven Truscott during the year 1966. '

SWORN before me at
the City of Toronto; C::;:f:;)-
iz i

(
)
in the County of York, (
this lLth day of )
{
)
(

00007
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IN THE SUPREME COURT OF CANADA

IN THE MATTER OF 4 REFERENCE CONCERNING THE FOLLOWING
TEVEN MURRAY TRUSCOTT

QUESTION: HAD AN APPEAL BY S
HE SUPREME COURT OF CANADA AS IS NOW

BEEN MADE TO T
PERMITTED BY SECTION 597 A OF THE CRIMINAL CODE OF
CANADA, WHAT DISPOSITION WOULD THE COURT HAVE MADE orF
SUCH A&PEAL ON A CONSIDERATION OF THE EXISTING RECORD AND
SUCH FURTHER EVIDENCE AS THE courT, IN ITS DISCRETION,
MAY RECEIVE AND CONSIDER?

AFFIDAVIT OF ROBERT J. CARTER

000076
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; Source: Archives of Ontario ) . I

& & Attorney General Box 3, TB No, 187 , i
White folder “Re: R. v. Steven Truscott (see also 963/59) -

Murder Murder - Roya! Commission™

IN THE SUPREME COURT OF CANADA

QUESTION: HAD AN APPEAL BY STEVEN MURRAY TRUSCOTT
BEEN MADE TO THE SUPREME COURT OF GANADA AS IS NOW
PERMITTED BY SECTION 597a OF THE CRIMINAL CODE OF
CANADA, WHAT DISPOSITION WOULD THE COURT HAVE MADE
OF SUCH APPEAL ON A (UNSIDERATION OF THE EXISTIRG
RECORD AND SUCH FURTHER EVIDENCE AS THE COURT, IN
ITS DISCRETION, MAY RECEIVE AND CONSIDER? -

TAKE NOTICE that an application will be made to
This Honourable Court on Tuesday, the 20th day of September,
A.D. 1966, at the hour of 10:30 o'clock in the forenoon or
30 gsoon thereafter as the Application can be heard on
behalf of the Crown for leave to adduce .further avidenca

and to receive the evidence of the following witnesses:

John Funk
Dr'. Noble Sharpe
Elgin Brown

br. J. J. H_artford

Detective-sSgt. _D.. J. Al_éop
and in addition to redeive certain plans and photographs
referred to in the affidavit of John L. Clendenning in this
matter, |

AND PURTHER TAKE NOTICE that in the event thai;
this Honourable Court grants leave to Steven Truscott to

introduce evidence relating to the visibility of motor




-2 -
vehicles and licence plates an application will be made

on behalf of the Crown to adduce the avidance of the followw

ing witnessas:

Wi liiam Andrew MacDonald
Insp. H. 4., Ferguson
Zpl. €. A, Hardy
Cpl. Murray Péer
Constable A. Twaddle
AND FURTHER TAKE NOTICE that in the svent this
Honourable Court grants leave to Steven Truscott to introduce
avidence with respect to the use of the stomach contents to
determine the time of death, the penial injuries and other
matters relative to the place whera the deceased was killed
and tha cause of death, an Application will be made on
behalf of the Crown to adduce the evidencs of the following
witnesses:
Profassor Keith Simpson
Dr. 3. R. Gerbker
Dr. Milton Helpern
Dr. B, Trow
AND FURTHER TAKE NOTICE that in support of such
application will be read the affidavit of John L. Clendenning
and such further and other material as the Court may require.
DATED at Toronto, this 14th day of September, 1566,
W. C. BOWMAN, Q.C.
D. H. 3CoTT, Q.C.

of Counsel for the
Attorney General of Ontarilo
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Source: Archives of Ontario
Attorney General Box 3, TB No, 187 ‘
White folder “Re: R. v. Steven Truscott (see also 963/59) -

~ Murder Murder - Royal Commission” ) |
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SUPREME CCURT CF CANADA

IN THE MATTER CF A REFTRENCE CCNCERNING TYE FCLLOWINC
QUESTION: HAD AN APPEAL BY STEVFEN MURRAY TRUSCOTT BEEN MADE TO
T F SUPREME COURT CF CANADA AS IS NCW PERMITTED RY SECTICN 597A
(‘F THE CRIMINAL CODE CF CANAD'A, WHAT DISPCSITION WCULD TVE CGURT
*AVE MADE CF SUCH APPEAL ON THE CONSIDERATICN OF THE EXISTINC
RECCRD AND SUCH FURTHER EVIDENCE AF THE CCURT. IN ITS DISCRETICN.
MAY RECEIVE AND CONSIDER?

1, John L. Clendenning of the City of Torento, in the .Co_unty of
York, Student-at- I,éw, make oath and say as follows:
1. That 1 am a Student-at-law with the Department of the Attorney |
Ceneral, Province of Ontario, and have carefully examined the transcript
of the proceedings at the trial of Steven Truscott before the Honourable
Mr. Ju..e.tice.Ferguson and a jury at Coderich, on an indictment for the
murder of Lynne Harper. I have been associated with the preparation of

the within reference for presentation to this Honourable Court and I have

_knowledge of the matters hereinafter depos ed to,

2. At the trial of the said Steven Truscott evidence was given by

Dr J. L. Penistan on behalf of the Crown relating to his opinion as to the
probable time of death. Such opinion was based on his observation of the
stomach contents of the deceased and other mafters. The time of death was
an important issue at the trial, and Dr. Berkley Brown gave evidence for the

defence on this issue disputing Dr. Penistan’s evidence.

[PPSR -~ T W
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Iam informed.and do verily believe that Mr. John Funk and
Dr. Noble Sharpe are available to give factual evidence relating to the stomach
contents that would 'assist an expert! in determining the bearing of the stomach
contents on the time of death. Mr. Funk is, and was at the relevant time,
a blo-chemist with the Attorney Ceneral's Laboratory who analyzed and measured
the stomach contents of the deceased. He will produce his report on the stomach
contents that he prepared shortly after the body was found, and is in a position
to describe the stomach contents. He was available at the trial and his name
was on the indictment but he could not be called by the Crown because Crown
Counsel had falled at the commencement of the trial to seek leave of the
Trial Judge' to call more than five expert witnesses. Dr. Sharpe is, and was
at tﬁe relevant time, a pafhologist with the Attorney Ceneral's Laboratory. He

saw the stomach contents with Mr. Funk and is in a position to describe them,

3. At the trial of the sald Steven Truscott Dr. Penistan was examined
as to a plece of blouse mis;sing from the blouse of Lynne Harper, which blouse
formed a ligature around her neck. Dr. Penistan in his evidence testified as
to this matter, as indicated below. As some emphasis was placed on the
significance of the missing piece, I do verily believe that the evidence of Mr.

Elgin Brown would be of asgistance here,
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Mr. Brown is, and was at the relevant time, a biologist
with the Attorney General's Le~boratory. Mr. Brown will demoustrate how the
missing piece would have become detached at the time this ligature was cut
during the autopsy in order to remove it from the throat. At the trial Crown
Counsel sought to have Mr. Brown give evidence on this point but the Trial
Judge rejected it on the ground that in his view it contradicted the evidence of
Dr. Penistan who had said that it was doubtful that he would have cut off so large
a piece when he removed the ligature. The force of Mr. Brown's evidence
Is that this could have been done inadvertently by Dr. Penistan and, perhaps
more important, that the blouse could not have been used as thé ligature with

that piece missing.

4. At the trial the evidence showed that Steven Truscott left in the
company of Lynne Harper the area of the schoolyard adjacent to the R.C.A.F.
married quarters at about 7 p.m. He returned to the schoolyard alone about
8p.m. Thé theory of the Crown was that he had killed Lynne Harper before
he returned.

On cross-examination by defence counsel, various persons who saw
Stephen Truscott upon his return to the schoolyard described him as being of calm
demeanor and normal behaviour. The defence relied heavily upon this as being
demonstrative of innocence.

1 am informed and verily believe that the evidence of Dr. J.J.

Hertford would be pertinent on this point. Dr. Hartford was at the relevant
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times consultant psychiatrist to the Ontario Training School at ('uelph

where the appellant was sent {ollowing his conviction on September 30th, 1959.
“de examined the appellant on February 8th, Fehruary 15th and November 7th
of 1960; June 17th, 1961 and August 13, 1962, His reports indicate that the
appellant had a mental makeup that would enable him to appéar calm in

circumstances where an average person would clearly and ubviously be upset.

9. I am informed and verily believe that prior to the trial Burns M.

Ross, Esqg., .O. L..S., made a plan showing the area that included the R.C. A.F,
station at Clinton, Lawson's Bush and the intersection of the country road and
No. 8. Highway. He also prepared an enlargement referred to on the plan as
Sheet 2, and a further enlargement referred to as Sheet 3, showing the immediate
area where the body was found. Mr. Ross was not called at the trial because

of the five-expert rule, but a copy of the plan was introduced into evidence by

- counsel 'for; the defence through Cpl. Sayeau and entered as Exhibit No. 58. Copies

of Exhibit 58 are catained in the record before this Honourable Court.

I am further informed and verily believe that Sheet 2 and Sheet 3
are necessary to complete the record.

I am further informed and verily believe that the footpath shown on
Sheet 2 was made during the course of the investigation after the body was found

and did not exist prior to that time.

6. I'am informed and verily believe that during the course of




the investigation prior to the trial, Cpl. John Erskine, an identification officer,

now deceased, of the Ontario Provincial Police Force, took a number of

photographs of the body and the surrounding area and of an automobile used in
making certain tests. Of the photographs some were introduced as exhibits
at the trial and some, being of the body of the deceased, were rejected by
the learned Trial Judge.on the ground that they might inflame the jury.

Iam ini'ormedr and yerily believe that Cpl. Murray Peer, an
identification officer of the Ontario Provincial Police Force made enlargements
of many of the_'se.photographs and that the photographs and the enlargements would
be of assistance to this Honourable Court as they indicate the positionand nature

of the various items of clofhing of Lynne Harper found near her body, the nature

of the Injuries and the terrain involved.

7. At the trial evidence was given by F/d Sage and Cpl. Erskine -
relating to certain impressions resembling footprints in the soil adjacent to
the feet of the deceased |

Prior to the trial D/Sgt. D.J. Alsop an mentﬁtc:;uon officer of the
Ontario Provineial Police force had made compérisons between these inripressions
and the shoes worn by Truscott on'June 9th, 1959. Sgt. Alsop's name was on the
baék of the indictment but he could not be called because of the five-expert rule.
Subsequent to the trial, and with the aid of improved equipment, he continued his

compariéons and now has available additional information and charts.
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I am informed and verily believe that D/Sgt. Alsop is of the opinion
that the impressions were made by a canvas, crepe-soled shoe similar to the

shoes worn by Steven Trusoott.

8. I am informed and verily believe that Willlam Andrew MacDonald, a
school teacher, and Inspector 7. A, Ferguson, Constable A. Twaddle and Cpl.
Murray Peer of the Cntario Provinecial Police Force made certain visual tests
from the automobile bridge over the Bayfield River on July 14th and August 26th,
1968, for the purpose of determining whether or not a license plate could be

seen in various pc}s;tlons at the intersection of the country road and No. 8

Highway.

9. I am informed and do verily believe that with respect to the uge of
the stomach cort ents to determine time of death, the penial Injuries and other
matter relative to the place where the deceased was killed and the cause of

death, that the following persons have been consulted and can give opinign

~ evidence relating to these matters:

(a) Professor Keith Simpson, the head of the
Department of Forensic Medicine, Guy's
Hospital, London, England.

(b) Dr. S. R. Cerber, of the City of Cleveland,

State of Chio, U.S.A., Coroner of Cuyahoga County.
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{(c) Tr. Milton Helpern, of the City of New York,

State of New “Vork, U, S, A., Chief Medical
_I—“:xaminer of the City of New York.

(@) Dr. E. Trow. of the City of Toronto, Senior
Physician and Specialist in dermatology

at the Toronto (eneral Hospital.

. . f".h
Sworn before me at the City of ) -
Toronto in the County of York ) I
this 14th day of September,-— __ ) jL,.__ _

A, D..lg.fp_,_fv"%:_—_: .

/. ‘_1 ‘J'/,".;
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Source: Memorandum of Points of Argument

of Steven Murray Truscott (SCC Reference)

PART TII

POINTS IN TISSUE

Is the verdict of guilty unreasonable
having regard to the evidence given at the Trial as
supplemented by the evidence given before this

Honourable Court?

Whether, if the evidence adduced
before This Honourable Court in addition to the other
dvidence given at the Trial had been heard by the

Jury they might have entertained a reasonable doubt . as

to the guilt of the accused.

Did the learned Trial Judge adequately
place the defence before the Jury and adequately relate

the evidence thereto?

Was there non direction amounting to
misdirection in a material matter in the learned Trial
Judge's charge in relation to the evidence of Corporal
Erskine with respect to certain bicycle tire marks found
in the field north of Lawson's bush in that the learned
Trial Judge did not refer to the evidence of Corporal

Erskine to the effect that such marks had been made when
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the ground was wet and that according to the evidence of
the Meteorologist, Joseph Calvert, with the exception of
a trace on June lst, it had not rained since a rain

fell commencing at 10:00 p.m., May 31st and ending at

1:00 a.m., June lst?

Did the learned Trial Judge fail to adequately
direct the Jury with respect to the relevance of the
evidence that Lynne Harper had, apprcached Steven Truscott
when he rode his bicycle into the school grounds and
appeared to be speaking to him when he instructed the Jury

as follows:i-

“Now, Counsel for the Defence says '
that the fact that Steven wasn't replying was
consistent with the theory that Lynne Harper
was urging Truscott to take her down the road.
That has very little to do with this Case,

if anything. It may only show that he did
take her down the road. That is all. It
would not, by any possible shade of reasoning,
Jjustify or excuse a subsequent killing of the
girl in any possible way shape or form,"

and failed to direct the Jury that such evidence
corroborated the statement made by Steven Truscott to
the police anﬁ others and admitted in evidence at the Trial

that the deceased had requested him to give her a ride on

‘ his biecycle to number eight highway, in order that she

might visit a man who lived in a white house on number eight

‘highway who had some ponies and tended to negative the

Crown's'theory that the accused had lured the deceased

away to take her into the woods?
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Did the learned Trial Judge misdirect the
Jury on a material matter by erroneously attributing a
statement to the accused that he saw the license number
of the automcbile that stopped to pick up the

deceased, and if so, was this misdirection cured by

his re-charge?

Did the learned Trial Judge misdirect the
Jury on a material matter when he instructed the Jury
that the police officers testified not only that the
numbers on a license plate on an automobile at the
corner of highway number eight and the county road could
not be seen from the bridge but that the license plate
itself could not be seen and failed to draw. to the Jury's
attenﬁion the conditions under which the observations by

-

the police officers were made?

Did the learned Trial Judge misdirect the

Jury in a material matter in dealing with the conduct of

Steven Truscott when he returned to the school grounds

around 8:00 o'clock when he directed the Jury as

follows:-

"Lyn Johnson and Lorraine Wood were
acquaintances of this boy. There was a group

of children. Truscott didn't go over to them,
didn't spend any time with them. ' He talked to
his brother and that is all, and then he went
directly home. He may have been normal, but did
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he do what you would think a boy of that age
would do, meeting his girl friends and boy
friends when he came back to the grounds,"

having regard to the evidence of the witnesses with
regard to his conduct, and particularly the evidence of
the aforesaid Lyn Johnson, to the effect that the accused
rode up to the group and was talking to them and the
evidence of the aforesaid Lorraine Wood that Steven's
older brother Kenneth told Sfeven that he was to go home
and baby sit after Steven had ridden up to the group,

and had exchanged greetings?

Did the learned Trial Judge misdirect the Jury
in a material matter when he directed them as

follows:=-

"Miss Johnson and Lorraine Wood were not
closer to him than fifteen feet. It is for
you to say whether at that hour of the night
they were in a good position to observe his
demeanour and the looks of his clothes,™

having regard to the fact that Miss Wood testified that

it was daylight?

Did the learned Trial Judge err in directing fhe
Jury that even if the accused gave the deceased a ride

to number eight highway, it was immaterial if the accused
broﬁght her back and thereby introduced a theory that was

contrary to the evidence and in failing to direct the Jury
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that unless they rejected the evidence of Gordon Logan

and Douglas Oats they should find the accused not

. guilty.

11, Did the learned Trial Judge err in stressing

12.

the evidence of Jocelyn Godette that she had not seen
Steven on the road or on the bridge when according to
her own evidence she was at Lawson's Barn at the time
StevenATruscott was giving Lynne Harper a ride on his
bicycle to the said highway number eight and while he was
on the bridge after leaving Lynne Harper at the said |

intersection?

Did the learned Trial Judge misdirect the Jury
as to the onus of proof when he charged them as

follows:~

"If, after you have considered everything,
you can think of any rational sensible
explanation, which is inconsistent with the
prisoner's guilt, or if you have any doubt
about it, you must acquit him, If you can
think of any rational explanation, Gentlemen,
of the facts which does net involve the guilt
of the prisoner, the law is that you must
acquit him. I think I have stated that
correctly. If you can think of any rational

~conclusion on the facts which does not involve
the prisoner's guilt or if, indeed, the
evidence raises a doubt in your mind about
it, you must acquit the prisoner.”

A
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14,

15.

16.

17.
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Did the learned Trial Judge err in refusing
to admit in evidence a statement made by Gordon Logan to

the police in view of the fact that the Prosecution

alleged that his evidence was fabricated?

Did the references made by Crown Counsel in
his opening address to the Jury to a statement made by
the accused to Inspector H. Graham which was not

allowed in evidence cause a miscarriage of Jjustice?

Did the learned Trial Judge err in admitting
the evidence of Dr. David Hall Brooks to the effect that

the whole aspect of the case was one of a very inexpert

. attempt at penetration?

Did the learned Trial Judge err in permitting

Jocelyne Godeﬁte and Arnold George to be sworn?

Did the learned Trial Judge err in failing to
direet the Jury that Statements alleged to have been
made by Arnold George in the presence of Steven to the
effect that he had seen Steven going into the bush with
Lynne and Stétemeﬁts made by Arnold George and others in

Steven's presence to the effect that they had heard that




Steven had been in the bush with Lynne were not
evidence of the fact that Steven had been in the bush
with Lynné unless the Jury were satisfied that the
accused had admitted the truth of such statements by

words or conduct?
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LIST OF WITNESSES CALLED AT THE REFERENCE

SUPREME COURT OF CANADA-

Witness

1.

2.

10.
11.
12.
13,
14.
15.
16.
17.
18.
19.

20.

FUNK, Henry John
SHARPE, Dr. Noble

BROWN, Sherman Elgin

SAYEAU, Harry Moffat (OPP)

ALSOP, Dennis Joseph (OPP)
LaBRASH, James Kelly
ANDREWS, Ross John
PARRISH, John Henry
PARRISH, Robert Charles

CAMPBELL, Roy Nichol

HENDERSON, Valtin

MARCINKOWSKY, Dr. Emilian
TRUSCOTT, Steven Murray
DANBY, Charles William Elliot
WRONG, Dr. Normaﬁ

PETTY, Dr. Charles Sutherland
JAFFE, Dr. Frederick Albert
CAMPS, Dr. Francis Edward
SIMPSON, Dr. Cedric Keith

HELPERN, Dr. Milton

Party Calling Witness

[Crown]
[Crown]
[Crown]
[Crown]
[Crown]
[Mr. Martin]
[Mr. Martin]
[Mr. Martin]
[Mr. Martin]
[Mr. Martin]
[Mr. Martin] .
[Mr. Martin]
[Mr. Martin]
[Mr. Martin]
[Mr. Martin]
[Mr. Martin]
[Mr. Martin]

[Mr. Martin]

" [Crown]

[Crown]
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21,
22.
23.
24.
25.

26.

GERBER, Dr. Samuel Robert

HARTFORD, Dr. James Joseph

HUNTER, Dr. Robin Cyril Adair

BRIGGS, Dr. Robert Francis

McCALDON, Dr. Robert John

RICH, Dr. Edward John

[Crown]
[Crown]
[Mr. Martin)
[Mr. Martin]
[Mr. Martin]

[Mr. Martin]
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EXHIBITS ON REFERENCE

Exhibit

R-1 Report of Mr. John Funk, Analyst employed at the
Attorney-General's Laboratory, Toronto, dated
August 31, 1959.

R-2 S1ides which Dr. Hoble Sharpe, Medical Director,
Ontario Attorney-General's Department Crime
Laboratory, identified as having been recelved from
Dr. J. L. Penistan relating to the post-mortem
exanination performed upon the body of Lynne Harper.
(Not reproduced.)

R=-3 (a) Pisce of checkered blouse. (Not reproduced.)

R-3 (b) Piece of checkered blouse. (Not reproduced.)

R=-3 (c) Piece of checkered blouse. (Not reproduced.)

R-4 White blousa. (lot reproduced. )

R=5 White undershirt. (Not reproduced.)

R~-6 Two photographs marked A and B deplcting footprints.

R-7 Two photographs marked C and D deplcting footprints.

R-8 Coloured photograph of rear view of automobile.

R-9 Plan of part of the Township of Tuckersmith, County

of Huron.

R-10 (a) Paper reproductlion of blue licence plate
UYanitoba 1958 X27.439.

R-10 (b) Paper reproductlon of white licence plate
Alberta 1964 N71.839.

R-10 (¢) Paper reproduction of orange licence plate
Ontario 1963 513.647.

R-10 (d) Paper reproduction of yellow licence plate
Juebec 1959 247.698.

R-10 (¢) Paper reproduction of red licence plate
ova Scotia 1961 K31.640.

R-11 Application for parole by Steven ilurray Truscott
dated August 4, 1964.

R-12 (a) Report of Parole Board signed by W. C. Westlake,
Acting Deputy Warden, dated August 30, 1964.

R-12 (b) Report dated August 17, 1964, preparsd in
Classification Department of Collins Bay
Penitentiary in relation to Steven Lurray
Truscott’s applicatlon for parola.
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INDEX

EXHIBITS ON REFERENCH

R-13 Consisting of:

1. Prints of all photographs taken by the Ontario
Provincial Police in the course of their inves-
tigation into the death of Lynne Harper.

2. Print of Exhibit No. 58 introduced at trial,

3. Print of sheet No. 2 referred to on the face of
Exhibit Ho. 58,

4. Print of sheet No. 3 referrsd %o on the face of
sheet No. 2.

with description therseof

Note: This 1list is incomplete becauss in addition
to the photographs mentioned in the list, six more
photographs were included in this Exhibit and aras
humbered 134, 154, 15B, 364, 374 and 384.

R-14 Lettor dated September 30, 1966, addressed to

Mr. J. L. Clendenning, Attorney-General's Department,
Toronto, from the Chairman of the Department of
Astronomy, University of Toronto.

R-15 Report of the post-mortem oXamination made upon the
body of Lynne Harpar by Dr. Penistan, June 11, 1959,

R-16 Series of 16 photographs relating to the evidence
gilven on the Reference by Dr. Charles S. retty.

I 5. List of above mentioned photographs together
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Source: Ontario Court of Appeal
Box 2 LeBourdais Files
File folder entitled, "Ted Joliffe"

Jan. 20, 1964

EchJOlliffe'- Qo Ca Py
85 Richmond St ¥,,
Topronto,

Dear Ted:

Hy féther; 8% not very active, but gulck as o whistle mentally,
wonders what your opinion would be on the following:

1. The contrzct itself could, he thinks, be invalid., Years 8g0 ha
hzd a somewhat similar problem and after much digging ceme up with..
2 case which successfully made his point., Fe uged 1t several timea
cannot now remember just where he found it, but thinks he could fin
it againy if he Gug far enough, The point was the need for a degreea
of mutuality in a2 contract o bo valid, net, as in my case; where
the obligations are on my side and the edventages on the publishers
In my case, the publisher lLas complets controli coen reagdire change:
and cancel out if not madej sets down reguletions for what I muat
write without definitions o eny terms used but with o¢leay inpli-
cation of his own right *o cclide whether I have complied; will
publieh within nine months after recelrt of a satisfeetory S
nanuseripty with his own right to decide the neaning of satisfactor
will pay $450 advance %o me on receipt of satisfectory nanusgript-m
ditto. Bo, in short, the contract could be invalid because of ita.
failure to glve me any semvlance of nutuel rights, - -

2s. The pubiisher's flat statement in Several letters written subsdquen:
to the contract declare his intention of refuging fo publish ¢ F -
do not make various changes. Do you think he could be elearly: . =
(”inf;rmed that these stetements constitute an obligation to give up
Z-"fhe- hook? o shbgt
3+~ Dad nlso suggests that since the end of October, the publisher has:
arpodzited an "arbitrator" between ne, the other party to theeondra
- cend hy work, without my consent, without any disscussion with'mey
{without permitting me té lnow even his name, Thie "arbitratop®
nakes decisions about changas in my work (whether miyhor or not is
irrelevent) which I must acecept or Justify my non-acceptanse,
and the publisher's opinions are however final,’ .

Dad wonderf if you agree that this ig hi
-under the contrazet

editor, -

t2 work




the Macleans agreenment he had made orally to whieh I fook
exception. Regerdless of that agreement, it could hardly be used am
an excuse for cancelling my check, but rather as a form of pressure
aince he lnew how hard up I was, The contract said nothing about the

royalty chesk being dependent upon my approving his action in making
a8 deal with Mscleang,

5.0nder the contrezet he is permitted to act as ny agent in the sale of

"firat serial rights," which is & recognized term covering use of

the material under terms coming within the definition of gerlalization,
elther putlishing in instzllments, or in an abridged form. Of course
snyone can write what he chooses affer the book is oub, rrovided he
does no% infringe my copyright, but "first serial rights® are sold
before publication, giving the buyer an advantzge in timing,

Hot $ill mid~Aupgust after several interchanges of arguments and
disagreeing letters, %%g‘the publisher gtate that Hacleens had bought
“firat serial rightst “vromptly replied that what he had agreed %o
went far beyond that. Macleans were to write what they called "a
plece™ on me, a plece on the book, but zlso they would put an author
of thelr own on the Truscott Btory, using all my material he wanted,
doing his cwn research, and producing "a com letely original article?
as they called it. No need even to mention my name, or even agree
with my point of view. I am quite sure tlat no authority would

agrea that such a ¥ree and entirsly uncontrolled hend on my subject
and with ay materiel could be celled first serial rightes., I asked

tne pubiisher at least four times for a contract from Mzcleans so

that 1t would be elearly set down what I was sellinge I never saw one.

Ay the way, the lawyers' letters which I sent you have not beem
referred to for come time. T sent them to you as examples of the |
complete confusion and inconsistency of the demands with wbich I was .}
repeatedly faced. ‘Whether some of the points in those letters were :
intended to be presented to me in the form of changes made by  the '
so~called editor in the part of the book not delivered to me on
Decenber 30, I do not lmow, The 27 pages had almostrnothing to do
with them, Had I meekly accepted the 27 pages, agreed to the .
publicetion date and spring calendar listing, I wonld have be
caught with whatever was demanded in between,

Sl

éﬁ‘niealﬁf

Ho terms 1 could suggest will suit the publisher. I do not-wanf °
0 continue relations with him, for I do not trust hims He can write
or esy one thing or ~any things, and then procedd in furtheraetion - -
or statements to me which do no%t jibe with previous declarstions, to
leave me with no real idea where I'm at., Dealing with you, instgad.
of me, he would keep his line sitreighter, no doubt, Bub the only =~ -
rossible terms would bey from my point of views. SRV MRl
- That the arbifrator bvecomes a real editor immediately, working
with me openlys
- That I be expected to meke only those changes which I am persuaded
are necessary and advisablej/speus Lol ,q%?wwu£§ »
That he publish and suppord the/ bookfin all respeots;
That a time limit for the editor of a% most ten days be set, and

‘for the publisher, of two months thereafier.

That othexrwise, the contract is cancelled on grounds stated by
you, and that every item relating to my book

be returned to me, -
dBeipsing addepinyteei coples, outline, ete. (L_uould-gensutt—you BN







Source: Ontario Court of Appeal

Box 2 LeBourdais Files

File folder entitled, "Ted Joliffe"
JOLLIFFE, LEWIs & OSLER

BARRISTERS & SOLICITORS

TELERHQNE EM.8-6577

EDWARD B.JOLLIFFE, .C. DAVID LEWIS, o.c.
JOHMN H.O0sSLER, Q.. THOMAS ARMSTRONG
. LORNE INGLE

83 RICHMOND STREET WEST
TorowTOo 1, ONTARTO

Janvary 29, 1964,

Jo G. MeClelland, Esq.,
Chairman of the Board,
McClelland and Stewart Limited,
25 Hollinger Road,

TORONTO 18 , Ontario,

Dear Mr. McClelland:

I am writing to confirm the result of our
eonversation on the telephone yesterday with reference
to the termination of thKe agreement between your
company and my glient, Mrs. Isabel LeBourdais, dated
October 11, 1961, I'am to advise Mrs. LeBourdais to

December 30, with reference to the first twenty-seven

pages in her latest revision of the manuscript of ¥The
Truseott Case." You said that on receipt of her

latter you would reply immediately giving notice of
termination under paragraph 4 (a) of the agraement, I

shall then adklise -her, as indesd I have already done,

that she must return to you all monies you have advanced

to her within sixty days of your letter, am provided by
paragraph 4 (a) of the agreement. 1 shall then be able

to assure her that she has no further obligations to you
under the agreement and that you have rno further T
obligations to her, subject to the return of all revised .
and unrevised copies of the manuseript, ‘

Tours truly,
JOLLIFFE, LEWIS & OSLER

per

Jp

€.c. Mrs. I, LeBourdais
25 Astley Avenue,
Toronto 5, Ontario.
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L S Ontario Court of Appeal

Box 2, LeBourdais File
File Folder entitled “ILetters re investigation”

JOLLIFFE, LEWIS & OSLER

- TELEPHONE 362 -160}
BARRISTERS & SOLICITORS

EOWARD B. JOLLIFFE, Q.C: DAVID LEWIS, Q.C,M.P
JOHM H. OSLER, @.C. . THOMAS ARMSTRONG
E ; WES
LORNE INGLE . LENNOX A, MacLEAN 85 RICHMOMND STREET WEST
DAVID A, TICRELL TorowNTO 1, ONTARIO

February 3, 1966,

3ir Victor Gollancs,
President

Victor Goilancs, Ltd.,
14 Henrietta Street,
Covent Garden, W.C,2
LONDON, England..

»

Dear Sir Vietor: "The Trial of Steven Truscott”

I am writing in reply to your letter of
January 24 with reference to the important point

that Steven Truscott was not called to give avidence
at his trial.

This point interested me too and I
discussed it with Isabel LeMburdais two years ago.
It was her udderstanding that defence counsel‘d¢d not
ﬁut the boy in the witness box because he did not feel
it to be necessary and because (as she indicates at
the ehd of chapter VII) he feared the boy's inexparience
and lmmaturity and also the medical evidence about hias
physical condition would result in a break-down in
tears or confusion under saevsra eroas-examination,
which undoubtedly upuld have been cencentrated on

his physical condition three days after the efims.
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Since receiving your letter I have discussed
the point in detail with the boy's father, Warrant
Officer Dan Truscott, who emphatically confirmed

what I have always understood:

1. that Donnelly was consistently (and wrongly)
‘optimistic until all the evidence was in and
indeed until he himself complatad his own
gpeach to the jury, sc that it was not
until the last day, when both Hays and )
the Judge addressaé the jury, that he realised
thare was gdng to be a conviction;

2. that Donnelly felt and indeed assured the
father that 1t was really not necessary to
call Steven because his account was already
in evidence through the moutha of the
policementwho had questioned him on June 10
and 1), an account which was consistent
with the evidence of thres boya who
testified for the defente and not lneonsis-
tent with the evidence of the Crown's
witnesses; in other words, all he could add
to the defence avidence would be repetition
of his early statements to thae police;

3. that Donnelly did not think it would
"do Steven any good" to be cross-examined
at great length and be aembarrassed, confused
and misrepresented by a ruthless cross-axaminarj
Dan Truscott said he was a littls surprised
and doubtful about Donnelly's decision. However,
like most men in hias position, he was willing to rely
on counselts judgment. It must be remembered that
Truscott 1s not a well-educated man, He haz the habits
of a long-service non~commissioned officer, and both

ha and his wife had a great deal of confldence in Bannally.f'
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Mrs. Truscott had felt strongly that thers should
be some women on the jury, but she allowed Donnelly
to have hls way about this, and the result was a

Jury of two young men and tan rather elderly men.

To me it seems, long after the event, that
Donnally underestimated the boy's strength of
'charactar, which-dms been demonstratad throughout
six and one-half years in reform school and
mnitentiary. I realize, however, that Donnelly's
decision was a very difficult one in the circumstances.
It is a particularly difficult decision for counsel
when he beliaves his client is telling tha truth
but would make a waeak witness., Indeed, some of
the most honsst witnessas maka a very poor impression
in the wiltness box. A mora aggressive advoecata |
probably would have put Steven in the box and might
have succeeadad in getting the jury's sympathy
as one result of brutal cross-examination. Obviously
Donnelly took what he thought to be the safer courss,

and it sppears that he was wrong,

The boy himself was then toec young and inex-
perienced to assert himself on a point as difficult as
this cne. One of the anomalies in such case 1s that in
theory counsel takes his instructions from the ¢lient,

a fourteen-year-old boy! In faet, of coursa, he listened
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to the parents. The law seems tO axpect a
fourteen-ysar-old child on trial for murder to be
able to instruct and authorlze a scllicitor or
counsel, although the same child would got be
permittad by the law to drive a car, vote or énter

into a centract, etce.

For a great many reasons, I am myself
convinced that the boy was innccent. I fully agreas
that readers will wonder why he did not testify in
his own defenca. Howaver, I also think most lawyers
will appreciate that the decision must have been made
by qounsal rather than by the boy himself or his

parents.,

Mc01alland,& Stewart have undertaken g very
aggressive promotional campaign and assure me'that they
éxpact large sales in Canada. There will be a long
debate on capital punishmegt in the Canadian Housze of
Commons in March or April. The public and press seem
ready for ths book. I enclose a elipping from the Toronto
Star of January 25 and anobher from the Globe and Mail
of January 27. These papers have a combined circulation
of more than half a million . I am told that after
Fulford's column the publisher's office was besleged by
telaphone calls from peopla who wanted to buy the book.

There was another interaesting develcpment

this week. Jpcques Hebert, the Montreal writer and
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publisher convicted for contempt by Mr.Justice Challies
for his book "J'accuse les Assassins de Coffin", has
won his appeal. By a three-to-two dacision, the

Quebec Court of Appeal quashed the convietion.

I must say I am surprised by the result, uhichfmay now

g0 on up to the Supreme Court of Canada.

I am sending a copy of this letter to
Mr. Rubinstein.

Yours faithfully,

Jh
End.

T Edward B. JoIIifTs
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Ontario Court of Appeal
Box 2, LeBourdais Files

EpwArD B. JOLLIFFE, Q.C. 85 Hichmond Straet
& T a ¥

Toronto 1, Ontaric.

June 7, 1966,

Dear Professor Camps:

T cabled you today: "Evidence hearing postponed
to late September writing details.”

The decision to postpone was reached at a meeting
in Ottawa on Friday. By that time it had become obvious
that we still have far too much to do and it would be
foolish to press on with the reception of new evidence this
month. We explained the position to the Chief Justice and
he approved. We shall be making our application to tender
new evidence early in September, but the Court will not
near such evidence until late September, probably the week
commencing Monday, September 26, The Chief told us the
"further evidenee& will be heard by at least seven judges.
(In its 91 years the Court has never before heard viva
voce evidence.) We understand from other sourcas that
all nine judges wish to sit on this case, both at the
hearing of further evidence and the hearing of argument
a month later. '

We think that the week~end you spent with us was
very productive and it is deeply appreciated. When we are
a little further advanced we propose tO send vcu for con-
sideration, a series of questions {of the kind which
could properly be put in examination-in-Chief). Normally,
the course of a crimipal trial is not entirely predictable
and much of the questioning must be extemporaneous., We
feel that in this case which is a "raferance” rather than
a trial, meticulous preparation 1s more than ever necegssary,
and it is incumbent on us to adduce our evidence in
the most well-organized and orderly fashion possible. We
shall have to be careful, since we may have a number of
witnesses, to aveid trying the patience of the Court by
leading testimony that might not bear directly on the issues.

I shall now summarize the results of our meetings
on Wednesday, Thursday and Friday.

Wednesday afterncon we met in the Attorney-General's
Department with Dr. Penistan. Present were W, C. Bowman,
Ontaric's Director of Public Prosecution (and Crown Gounsel
at the Truscott appeal in 1960) Deputy Commissioner Harold
Granam of the 0.P.P. {who was the Inspector in charge of
the investigation at Clinton in 1959) D. H. Scott, Q.C.,
(who is now assisting Bowman) and another lawyer. In this

r
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company Dr. Penistan was more guarded than on other
occasions. With reference to stomach contents, he ncw
puts the emphasis on his judgment of the state of
digestion as seen by him, a visual judgment. At one point
he conceded that death could have occurred after 8:00 p.m.,
but he did not really retreat from any of his statements
in 1959. He adheres to his opinion that strangulation
was caused by the ligature rather than manually. He
indicated that the fracture was at the base of the right
superior horn as it appears in figure 1062, p. 1327of
Gray's 33rd edition. He is positive there were no pet.,

on the face, but seemed a little worried about this. He
indicated the "abrasion" as being in the upper half of

the left labia majora, Gray's fig. 1236, p. 1548. He did
not remove the internal sexual organs®d whole but took
wnat he considered to be a "representative™ section of the
vagina.

Dr. Penistan said that the abrasion on the left
shoulder was one-half inch by five-sixteenths of an inch,
The smaller abrasion was one-half by one-quarter of an inch.
He declined to estimate the depth, but the first one
penetrated into "deep” tissues. He remarked that there
was only a quantitative difference between an abrasion
and a laceratior.

Some of his other statements or answers were as
follows:

"My observations were merely preliminary and not
intended to be definitive."

"no two stomachs alike”.

"There was no bleeding into tissue in the vaginal
wall.™

"There were traces of riger left in the limbs
only.....sometimes passes away in ten hours.....
does not show 7:45 rather than 10:30,7

"Maggots are awfully unreliable.”

"The blotches on photo 21 are blood and water,
mostly water."

"pifficult to assess how much damage was done
in rape and how much by post mortém degeneration.”

"Cornu fracture was compatible with ligature. There
was bleeding into tissue ante mortim.”
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"I don't think there was any bleeding in lungs
or heart,”

Dr. Penistan was unable to indicate where the
olouse was cut. This will have to te done for us by
Elgin Brown, whose evidence at trial was forwarded to
you last week. We were i told that Brown gave a2
demonstration to show that a cut through the knot severs
a piece from the blouse itself which flies off over the
shoulder. We were also told that 3Brown will repeat this
demonstration for us. Apparently the Crown believes that
the missing piece was lcst in the autopsy rcom, including
one button. There were two buttons remaining on the

blouse, one was found at the scene and the fourth has
never been found.

On Thursday, June 2, Mr. Martin and myself
visited the Guelph Reformatory and the boys! training
school attached thereto., The results of this visit are set

out in my letter to Dr. Robson, a copy of which is snclosed.
P

In addition we fcund that on his admission to the
training school on February 2, 1660, Steven's sight was
rated 20/20 in the right eye and 20/70 in the left eve.
He already had glasses, but the optometrist, Dr. Hoffwman,
told us he would not have previously prescribed for the
right eye. Thereafter Steven's eyes deteriorated and he
had new prescriptions on January 8, 1962 and December 18,
1962, Thus it appears that he had acute vision with the
right eye in 1959, although he was a little short-sighted
in the left eye.

On Friday, June 3, we met in Ottawa with Mr,
Christie of the Department of Justice and three reprasen-
tatives of the Attorney-General's department. Christie
provided us with all the Truscott files from the Peniten-
tiaries Commission and the Parole Board. It took the
better part of a day to raad them all.

There are two extracrdinary features of the
material in these files.

The first is that they contain a leng series of
very favourable reports from custodial officers, running
clear through from March, 19560 to recent months. They
indicate an almost perfect conduct record at both Guelph
and Collins Bay.

For example Superintendent Williams cof the Guelph
Training School wrote on December 27, 1962 that there had
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never been any charges against him although mcst toys
averaged from three to five charges in ten months: "He
is emotionally flat.....in his almost three years of
interment (sic) he has never been involved in a fight
with another boy, shown any resentment toward personnel
or administration, or made any attempt to abscond."

Another example, machine instructor Fowler at
Collins Bay, August 5, 1964: M"This has been the most
cutstanding inmate I have ever had work for me. His work
is excellent - above average work quality - and he produces
with a minimum of supervision. You can depend c¢n him to
do his best at all times. His attitude is excellent,
conduct is A+ and he is very clean in speech and self-grooming

Again, Squad Commander Smith, August, 1964:
"Without a doubt the most polite and co-operative inmate
I have ever dealt with. Keeps his person and cubicle
clean at all times. Gets along good with staff and
inmate population. Has never presented any problems,

Lo my knowledge. Although he is serving a life sentence,
I cannot picture him as a criminal."”

The sbove and many other reports are perfectly
consistent with the testimony of police officers at the
trial who said that when questioned the boy was polite,
co-operative and unexcited at all times.

The second extraordinary feature of the files
is that reports of psydiatrists and psydologists who
have been seeing Steven from time to time since the
summer of 1959, follow an almost uniform pattern of
puzzlement or bewilderment, clothed in the jargon of
their trade. There must be at least fifty of these
reports from a dozen different people. They all start
from the premise that the boy is guilty and they all
complain that he will say little or nothing about the crime
except that he did not do it, Most of them emphasize
strongly that his apparent normality, his good conduct,
nis lack of emotional response under questioning, even
when baited or provoked, and his excessive self-control
indicate a sick personality,

Dr. George Scott, the senior consultant at
£ingston, told us on Friday that there is no evidence
of psychosis, but the boy has a "pathological perscnality,"
Some of the reports concluded that becguse the boy is so
uncommunicative and so isolated, he is highly dangerous.
llot one of the reports even mentioned the possibility
that the boy might be innocent. For myself I suspect
that the psyciatrists have created a mystery where thers
is no mystery. The boy's unusual sense of discipline
may be attributed to his father f{an RCAF, N.C.0. since
1840} who has always told him to "stay in line.™ Or
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possibly to his mother, who has a very reserved and
well-controlled personality.

You may 21s0 be interested to know that Dr, Scott
told us on Friday that this was the most difficult case
he has ever encountered in many years of dealing with
inmates at Kingston. He simply cannot understand it.
Ceputy-Warden Rysako sald the boy is "ynigque” and "too
good to be true.”

I shall let vou know when we obtain further
information.

Yours faithfully,

Professor F. B, (Aamps,
37 Welbeck Street,
London Wl,

Angland.

(dictated June 6, 1966)

Enecl.
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Ontario Court of Appeal

Box 2, LeBourdais Files
File Folder entitled “Ted Yolliffe”

JoLriFrE, LEwis & OSLER

TELEPHONE 382 - 160}
BARRISTERS & SOLICITORS
EDWARD 2. JOLLIFFE,Q.C. DAVID LEWIS, Q.C, M.FP
JOMN H. QSLER, Q.C. THOMAS ARMSTRONG
LORNE INGLE LENNGQX A, Macl.EAN B5 RICHMOND STREET WEST
DAVID A. TICKELL ToRONTO: 1, ONTARIO

Rt. Hon. Lester B. Pearscn,

‘Prime Minister,

OTTAWA.

Dear Mr. Prime Minlater: _

_ As counsel for Steven Truscott, and
after speaking to his parents; I am writing with
referance to the announcement made after today's

Cabinet meeting.

May I say that X fully appreciate the
unusual problems which arise in congidering the
proper course to be adopted at the present time,
and that arguments can be made for and agalnst
avery possiblé alternative. It is gratifying
to know that the matter is receiving such serious
consideration, and there can be nc valid abja,cﬁion
if your Qovernment's decialon is deferred until

next week.

A number of suggestions have been made,
both publicly and privately, that the beat course
might be to order a new trial. Aas you know, under
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seetion 596 of the Criminal Code, on an ayplieatien
by or en behalf of the gaﬁviﬂte& person, the Miniaster
may "direct” a new trial before any Court that he
thinks proper, '

Allow me to specify some of the vaery
#arioua objections to s new trial. In additiﬂn zo
those mentioned at page 238 of the baek by Iaabal
LeBourdais, it would now be difficult to Eind literave
Jurors in Ontaric or any other province wha-hgva not
heard or read something about the Truscott case in
recant weeks or whe could bs said to have no épiniups
or impressione on tha subject. With respect, I
suggest also that any member of the bench im Ontario
could be embarrassed if called upon to.preside, having
regard to the unusual history of the case. Fﬁrthqr,
it ia obviocus that a new trial would be #ubjaet té
all the usual limibationa, and only aueh adaisalble

evidenea as the Crown and tha defbnce ehoss zu ofrar

would be heard, necessarily ignoring other factors,

set out at pages 239 and 240 of ﬂra.-Leﬂ$ﬂrdais' book
which may have had more influence on the rasult in 1959
than the trial iteslf. Neither & rnew trial nor the
verdict thereat gould bhegin to go 1ntq{or answear certain
vital questiona which have besn fuisaa-by this unfore
tinate casa. | )
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In Britain a Royal Commission was appointed
to inquire into the tragie Evans-Christis cases, but
only after some years of controversy. It is teo bae

hoped that in our country we ean do as well, and much
more speedily,

In my submission, only a Royal Commiagion
with the widest possibla terms of refarance ia capable

of making certain not only that Justice 1s done but

that it is seen to be ébne. The late Lord Atkin observed
in the Ambard case that: "Justice is not a ¢loistered
virtue: she muat be allowed to suffer sarutiny and
respectful even though cutspoken, comments of ordinary
men.” If such serutiny and comment are to be well-informed,
they should be based on full inquiry rather than partial \
inquiry. As I am sure you will agree, when it becomes
necessary to re-opsn a case, as is necessary here,
confidence in our judicial system will not bhe iaprevad

if the door is opened only a little, or with hesitation
or reluctance.

I am sending a ¢opy of this letter to the
Sclieitor~-Genaral.

Yours faithfully,

£
Ll
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- w;z'wé’,..







