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Indexed as:
R. v. Hinse (Que. C.A.)

Between
Réjean Hinse, Appellant (Accused), and
Her Majesty the Queen, Respondent (Prosecutrix)

[1994] Q.J. No. 480
No. 500-10-000204-915 (6345 C.S.Paix)

Quebec Court of Appeal
District of Montreal
Tyndale, Delisle and Steinberg JJ.A.

Heard: April 19, 1994
Judgment: June 8, 1994
(18 pp.)

Criminal law — Appeals, indictable offences — Setting aside verdicts — New #rial, stay of — Lapse of time.

The appellant appealed his conviction for armed robbery thirty years after his conviction. He had served his
sentence. He argued that there were irregularities in the original trial, that his attorney erred in not calling as
witnesses persons suspected of having been involved in the robbery and that there was new evidence including
testimony exculpating him from persons who admitted being involved in the robbery. Identification was the
principal issue at the original trial. The appellant was first identified by the male victim at the police station. He
was also identified by the two victims in a line-up and later at the preliminary inquiry and then at trial. The
appellant presented a defence of alibi which was rejected by the trial judge who also presided over the trial of the
co-accused.

HELD: The appeal was allowed and the conviction was quashed. The manner in which the line-up was
conducted was very irregular. The fresh evidence was considered. The evidence did not warrant an acquittal at
this stage. However, special circumstances militated against proceeding with a new trial due to the lapse of
time. Proceeding with a new trial would be vexatious and oppressive, violate the community's sense of fair play
and decency and constitute an abuse of process.

Statutes, Regulations and Rules Cited:
Criminal Code, s. 686.

Jean-Francois Longtin (Langlois, Robert), for the Appellant.
Pierre Sauve, for the Respondent.

91 THE COURT:— On an appeal against conviction on a charge of armed robbery (Court of Sessions of
the Peace, LABELLE, September 23, 1964, C6té 1.);

92 After studying the record, hearing the parties and deliberating;
(3 For the reasons given in the written opinion of Steinberg, J.A., filed with this judgment, Tyndale and

Delisle, JI.A., concurring;
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9 4 ADMITS the fresh evidence tendered;
g5 ATLOWS the appeal;

96 QUASHES the conviction; and

) ENTERS a stay of proceedings.

TYNDALE JA.
DELISLE J.A.
STEINBERG J.A.

98 OPINION OF STEINBERG J.A.:-- Thirty years after being found guilty of armed robbery and
sentenced to fifteen years impnisonment, Appellant appeals to this Court to quash the original verdict and enter
an acquittal on the basis of irregulanities in the original trial, errors committed by his attorney in not calling
certain witnesses, the recantation by a police witness of part of his testimony, as well as the discovery of new
evidence, consisting primarily of statements and testimony exculpating the Appellant, from persons who now
admit having been involved in the robbery. The Crown concedes that the circumstances and new evidence
warrant a new trial, that in all likelihood could never occur because of the time elapsed since the commission of
the crime.

§ 9 The principal issue in the original trial was the identification of the Appellant as one of the perpetrators
of the crime. The issue before this Court is whether the fresh evidence, as well as the disclosure of certain
irregularities, justify an acquittal or an order for a new trial pursuant to section 686 of the Criminal Code.

THE FACTS:

9 10 On December 14, 1961, at approximately six o'clock in the evening, five armed men forced their way
into the residence of Mr. and Mrs. Henriot Grenier, in Mont-Laurier. The Greniers were bound to chairs,
beaten, and held prisoner in their own home while they were robbed of approximately $4,000.00 in cash and
assorted jewellery.

q11 Four days after the commission of the crime, on september 18, 1961, the Appellant entered the police
station in Mont-Laurier to obtain the release of his automobile that had been abandoned some days earlier at Lac
Aux Ecorces and was assumed by the police to be stolen. He was seen sitting there by Henriot Grenier who had
adopted the routine, subsequent to the robbery, of visiting the police station daily, after picking up his mail.
Grenier left without comment and returned to his general store where he found police officer Bourgeots who had
dropped in for a visit. Grenier told the police officer that he had seen one of the perpetrators of the crime, sitting
in the police station,

q 12 An hour later that day a police officer called Mrs. Grenier to ask that she and her husband come down
to view certain suspects. A police vehicle was sent to bring them to the police station where a line-up was held.

913 The Appellant and Laurent Beausoleil were identified by the Greniers as having committed the crime,
and were placed under arrest. Subsequently, a number of charges were laid.

q 14 The Appellant was found guilty of armed robbery on September 23, 1964 and sentenced to fifteen (15)
years imprisonment. He was released on parole on August 29, 1969,

q 15 Laurent Beausoleil was found guilty and sentenced in 1963. He was released on parole in May 1970.
There is no record of his having been involved in any criminal activity subsequent to his release from prison.
Ultimately he was granted a pardon.
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9 16 Several other people were charged with participation in the crime. Léopold Véronneau was acquitted
on April 27, 1964. Subsequently, he was charged and found guilty of conspiracy to commit the Grenier robbery.
André Lavoie was charged and convicted. He successfully appealed the conviction, a second trial was ordered
and he was ultimately acquitted.

9 17 The fresh evidence suggests that Yvon Savard, Claude Levasseur and Georges Beaulieu were involved
as well, but they were never charged. Levasseur and Savard were subsequently convicted of murder in an
unrelated event. Levasseur hanged himself while in jail. Savard is still serving his sentence.

THE TRIAL

¢ 18 At trial both Mr. and Mrs. Grenier described the robbery and identified the Appellant as one of its
perpetrators. The Appellant presented a defence of alibi. He testified that on the afternoon of the day of the
crime he was at a pool room in Montreal, as well as at a tavern. Subsequently, that day he met his girlfriend,
Jeanne Hamel, whom he had since married, went to a restaurant, Le Roi du Smoked Meat, and then spent the
evening until 11:00 o'clock at Le Café Can Can.

919 He was unable to remember the names of most of the people he saw at the pool hall and the tavern, nor
the addresses of those whom he remembered seeing that day. His evidence was corroborated in part by that of
Raymond Sigouin, a waiter at the tavern, André Legault who said he had met the Appellant at the tavern on the
day of the crime, and Jeanne Hamel who said she spent the evening with him.

¥ 20 The Appellant testified that he had never visited Mont-Laurier prior to his arrest on September 18,
1961. 'This evidence was contradicted by police officer Arthur Scott who testified that on the night of
September 6, prior to the armed robbery, he had seen the Appellant, together with Hugues Duval, Laurent
Beausoleil, André Lavoie and Léopold Véronncau, seated in an automobile a few hundred feet from the Grenier's
home. '

9121 The other persons suspected to have been involved in the robbery did not testify at the Appellant's trial.
Appellant now urges that his attorney erred in failing to call them as witnesses.

THE JUDGMENT

¢ 22 The trial judge observed that the alibi was mentioned for the first time at trial. Then he made an
extensive analysis of the evidence of the Appellant, his wife and other witnesses whose testimony was prescuted
to corroborate the alibi and concluded this evidence was not trustworthy by reason of contradictions, reticeace
and improbabilities. Significantly, the first contradiction mentioned in the judgment was Appellant's staternent
that he had never visited Mont-Laurier before the date of his arrest, and the statement by police officer Scott who
testified he had seen the accused in Mont Laurier on september 6th.

1 23 After pointing out various contradictions and discrepancies in the defence of alibi, the trial judge
concluded:

"Evidemment, prises séparément, certaines déclarations pourraient amener un doute sur
la culpabilité de l'accusé, mais prises dans l'ensemble et, je laisse de c6té toute
impression purement subjective, il m'est impossible, malgré toutes les précautions
prises par moi, d'arriver a d'autres conclusions que cette défense d'alibi doit étre
rejetée.

Ceci dit, m&me si cette défense d'alibi est rejetée, la Couronne a toujours le fardean de
prouver la culpabilité¢ du prévenu hors de tout doute raisonnable, ¢.a.d. que I'accusé a
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droit au bénéfice du doute sur Pensemble de 1a preuve. R. vs. Scholosser 13 C.R. 433 ;
102 C.C.C. 189; Dessault vs. R. 13 C.R. 397 ; 103 C.C.C. 68 ; Demers vs. R. 46 C.C.C.
394 .

Cette défense d'alibi étant rejetée, le Tribunal déclare:

(1) ATTENDU QUE les réponses des témoins de la défense sont dans la presque
totalité contradictoires ou improbables ou impossibles ou évasives ou réticentes;

(2) ATTENDU QUE les condamnations antéricures doivent étre considérées pour
Juger de la crédibilité de l'accusé; sans toutefois rejeter arbitrairement sa
déposition sous le prétexte que le Tribunal ne le croit pas;

(3) ATTENDU QUE si la défense d'alibi avait soulevé un doute raisonnable dans
mon esprit quant a la culpabilité de 1'accusé, il aurait été du devoir du Tribunal
d'acquitter l'accusé;

(4) ATTENDU QUE la défense d'alibi est rejetée;

(5) ATTENDU QUE les éléments essentiels de 'acte d'accusation en vertu de l'article
288 du Code Criminel ont été prouvé, 4 savoir:

a) la date de l'offense;

b) lendroit de l'offense;

¢) l'heure de l'offense;

d) Il'intention d'extorquer une chose appartenant 4 un citoyen;

e) Tl'emploide la violence et la menace contre une ou des personnes et leurs biens.

6) ATTENDU QUE la Couronne a prouvé positivement que l'accusé est cette
personne, qui a commis ¢e crime avec d'autres personnes.

EN CONSEQUENCE, l'accusé est déclaré COUPABLE de l'accusation reprochée.”

FRESH EVIDENCE

q 24 The position to be adopted by this Court in assessing new evidence is set forth in R. vs. Stolar, [1988]
1 5.C.R. 480, at page 491:

The procedure which should be followed when an application is made to the Court of
Appeal for the admission of fresh evidence is that the motion should be heard and, if
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not dismissed, judgment should be reserved and the appeal heard. In this Way, the
Court of Appeal has the opportunity to consider the question of fresh evidence against
the whole background of the case and all the other evidence in the case. It is thenin a
position where it can decide realistically whether the proffered evidence could
reasonably have been expected to affect the result of the case. If, then, having heard
the appeal, the Court should be of the opinion that the evidence could not reasonably
have affected the result, it wonld dismiss the application for the introduction of fresh
evidence an proceed to a disposition of the appeal. On the other hand, if it should be
of the view that the fresh ewvidence is of such nature and effect that, taken with the
other evidence, it would be conclusive of the issues in the case, the Court of Appeal
could dispose of the matter then and there. Where, however, the fresh evidence does
not possess that decisive character which would allow an immediate disposition of the
appeal but, nevertheless, has sufficient weight or probative force that if accepted by the
trier of fact, when considered with the other evidence in the case, it might have altered
the result at trial, the Court of Appeal should admit the proffered evidence and direct a
new trial where the evidence could be heard and the issues determined by the trier of
fact. This approach is consistent with that taken in Palmer, supra where it was said, at
pp. 776-77:

Because the evidence was not available at frial and because it bears on a decisive
issue, the inquiry in this case is limited to two questions. Firstly, is the evidence
possessed of sufficient credibility that it might reasonably have been believed by the
trier of fact? If the answer is no that ends the matter but if yes the second question
presents ifself in this form. If presented to the trier of fact and believed, would the
evidence possess such strength or probative force that it might, taken with the other
evidence adduced, have affected the result? If the answer to the second question is
yes, the motion to adduce new evidence would have to succeed and a new frial be
directed at which the evidence could be introduced,

This statement must be read, however, subject to the power of the Court of Appeal to
deal with the matter when the proffered evidence is clear and conclusive of the result.

THE JUDGE IN FIRST INSTANCE

page 5

q 25 Judge Omer Coté, of the Court of Sessions of the Peace, presided at virtually all the Court
appearances, preliminary enquiries, and trials resulting from the robbery, including the trials of the Appellant,
Laurent Beausoleil, and L.éopold Véronneau,

q 26 There is evidence before this Court that the presiding judge had difficulty distinguishing the facts in
the various cases arising from this armed robbery, where he presided. On April 27, 1964, while the Appellant's
case was pending, Judge C6té rendered judgment in the case of VERONNEAU and declared:

"En toute justice pour la Couronne et pour la Défense, je me sens en conscience de dire
au début de ce jugement, que j'ai éprouvé de trés grandes difficultés & conclure
définitivement cette cause pour les raisons suivantes:

PREUVE;
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1) Cing personnes furent arrétées 4 la suite de ce vol avec violence;
2) Jai dii présider aux comparutions;

3y JFa présidé également 3 l'enquéte préliminaire de Beausoleil, de Hinse et de
Véronneau, au cours desquelles les noms desdits accusés furent sans cesse
mentionnés;

4} Tai présidé a une partie du procés de R. Hinse;
5) Enfin la preuve de l'enquéte préliminaire de L. Véronneau a été mise de coté;

6) Je dois me baser sur la preuve faite dans le dossier de Hinse, laquelle a été versée
dans le présent dossier pour servir au présent jugement;

Ce mélange de preuves et de procédures a créé dans mon esprit une difficulté
quasi-insurmontable.

Toutefois il est impérieux et obligatoire quun jugement soit rendu."

DISCLOSURE OF THE ALIBI

9 27 Subsequent records obtained from the police files and made available to this Court as part of the fresh
evidence indicate that from the moment of arrest the Appellant consistently asserted that he had been in Montreal
on the date of the crime and had never visited Mont-Lauricr before the date of his arrest when he came to the
police station to obtain the release of his automobile,

THE LINE-UF:

28 The newly adduced evidence establishes that the line-up consisted of prisoners wearing prison outfits,
several police officers dressed in civilian clothing, the Appellant and Beausoleil both of whom wore regular
clothing. Each participant in the line-up was asked to give his name and address. They were all residents of
Mont-Laurier with the sole exception of the Appellant. Some participants were known to Mr. and Mrs. Grenier.
Where may have been two linc-ups held that day, the testimony is contradictory. Viewed from today's standards

and even from those which obtained in 1962, the manner in which the line-up was conducted was highly
irregular.

NEW TESTIMONY OF THE ADMITTED PERPETRATORS

9 29 Laurent Beausoleil in a recent interrogation authorized by this Court admitted his participation in the
armed robbery and identified the others involved as Savard, Levasseur, Véronneau and Beaulieu. Yvon Savard
has admitted his involvement as well and implicates the same people in the crime. Although authorized to so do,
Appellant chose not to examine Léopold Véronneau and Georges Beaulieu.

€ 30 Officer Scott now confirms he erred in identifying Appellant as one of the occupants of the car

intercepted on September 6, 1961. The evidence is that they were Laurent Beausoleil, Duval, Véronneau and
Jean-Clause Presse.
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ANALYSIS
1 31 Considering the admitted confusion in the mind of the judge called upon to preside over a series of

trials involving five (5) individuals and arising from a single criminal act, the irregularities in the conduct of the
line-up, the subsequent evidence respecting the persons involved in the commission of armed robbery, the
evidence respecting the people intercepted by police officers several days before the commission of the armed
robbery, as well as the recantation by Officer Scoit of his identification of the Appellant on that occasion, the

original judgment must be set aside. The question that remains is whether the Court should acquit the Appellant
or order a new trial.

q 32 After setting aside the evidence respecting the automobile intercepted prior to the commission of the

armed robbery, there remains the identification evidence of the two victims and the alibi evidence presented by
the accused.

q 33 The persons who committed the criminal act were in the residence of the victims for a period of
approximately one hour and fifteen minutes, and during that time the victims had a full opportunity to observe
them. Generally visual identification is not the strongest evidence, however the circumstances in this case,
namely the lighting conditions, the duration of time available to the victims to observe the criminals, and the
proximity of the victims to the persons identified are factors which lend credence to this identification.

q 34 Rosaire Grenier first saw and identified the Appellant at the Mont-Laurier Police Station. This
identification could not in any way have been tainted by irregularities in the subsequent line-up.

9 35 At the preliminary inquiry and at the subsequent frial each of the victims pointed out and clearly
1dentified the Appellant as one of the perpetrators of this criminal act.

9 36 This evidence alone is sufficient for a properly instructed jury acting reasonably to convict the
accused, if the evidence i support of the alibi, as well as the new testimony of the admitted perpetrators of the
crime, failed to raise a reasonable doubt in their minds.

4 37 As pointed out in the onginal judgment there were inconsistencies, contradictions and lapses in the
alibi evidence. Some of these remain and the credibility of the alibi witnesses can only be assessed by a trier of
fact.

g 38 The evidence which contradicts the original assertion by officer Scott at trial that the Appellant was
one of the individuals seen by him in an automobile in the vicinity of the home of the victims prior to the armed
robbery, and the recent recantation of this evidence by Officer Scott bolsters the credibility of the Appellant.

9 39 If the fresh evidence of the persons who admitted participating in the armed robbery is believed by the
trier of fact it would have altered the results at trial. However this testimony may be suspect because these
witnesses failed to offer their evidence at the time of the original trial.

€ 40 While Appellant reproaches his lawyer for this failure, it should be borne in mind that they could not
have done so at the time, without serious detriment to their own cases. Beausoleil, who now admits having
participated in the armed robbery, was represented by the attorney who acted for the Appellant, pleaded not
guilty at his trial, and raised a defence of alibi. Thirty (30) years later, when this testimony is offered,
Beausoleil is protected from the consequences because he has served his sentence, and even obtained a pardon.

Véronneau was acquitted, and is no longer in jeopardy. Savard has been condemned to life imprisonment for
another unrelated offence.

q 41 I consider the fresh evidence together with all the evidence presented at trial, namely the visual
identification by the victims who saw the perpetrators of this armed robbery for a continuous period in excess of
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an hour at close range and under reasonable lighting conditions, as well as the very first identification of the
Appellant by Grenier during the accidental encounter at the Police Station. In my view they are not sufficiently
clear and conclusive to justify acquittal of the Appellant at this stage.

q 42 The fresh evidence as well as the various irregularities which occurred are more than sufficient to
justify allowing the appeal under article 686(1){(a) of the Criminal Code.

q 43 The attorney for the Crown has conceded that the likelihood of a new trial being held is remote,
notwithstanding such an order by this Court.

q 44 Special circumstances militate against proceeding with a new trial in this case. These include the
elapsed time of thirty-three (33) years since the commission of the criminal act, the fact that the principal issue in
the trial was the identification of the Appellant by the victims, the irregularities in the line-up, the changes that
have occurred over the years in the appearance of the Appellant and the inevitable weakening in the credibility of
the victims attributable to such time passage, the present age of the victims who are in their eighties, and the fact
that the Appellant served the fifteen year sentence imposed following the original finding of guilt. Proceeding
with a second trial of the Appellant under these circumstances would be vexatious and oppressive, would violate
the community's sense of fair play and decency and, therefore, would constitute an abuse of process.

9 45 The Supreme Court of Canada has recognized that despite the wording of Section 686 of the Criminal
Code, there remains vested in a court of appeal a residual power to order a stay of proceedings in the most
exceptional circumstances. R. vs. Jewitt, {1985} 2 S.CR. 128, R. vs. Mack, [1988] 2 S.C.R. 903, R. vs. Conway,
[1989] 1 S.CR. 1659, R. vs. Power, Supreme Court, April 14, 1994. The circumstances outlined render this one

of those exceptional cases which justifies the use of the residual power of this Court to order a stay of
proceedings.

9 46 I am of the opinion that the fresh evidence tendered should be admitted, the appeal should be allowed,
the guilty verdict set aside, and a stay of proceedings entered.

/DRS/DRS
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(d)  Stay of Proceedings:

There are a number of ways in which a prosecution may be terminated other
than by proceeding to a verdict. The Crown has a discretion as to which avenue to
choose and this prosecutorial discretion, ordinarily, is not rev1ewable by the courts.
The Crown may:

(1)  Withdraw a charge at any time prior to a plea by the accused, or with
the leave of the court, after a plea has been entered;
(2)  Enter a stay of proceedings;
(3)  Proceed with the trial but elect not to call any evidence or to stop
~ calling further evidence, and asking the judge or jury to acquit.

The control of a prosecution, and the ability to terminate it as well as the ability to
select the manner of termination is an important dimension of the Crown’s quasi-
judicial responsibilities. See supra, at pp. 134-7, and, particularly, the passage quoted
from Wayne Gorman'’s article, at p. 136.

The avenues that the Crown selects in terminating a prosecution have
different consequences and the choice will depend on the particular circumstances
involved. The withdrawal of a charge might be most appropriate when the Crown
disagrees with the police that reasonable and probable grounds exist, or where the
Crown decides that there is no reasonable prospect of a conviction. The charges of
attempting to obstruct justice should have been withdrawn, both because reasonable
and probable grounds did not exist and because of the extraordinary nature and
timing of these charges, supra, at p. 267.

I wish to focus on the decision of the Crown whether to enter a stay of
proceedings or to obtain an acquittal by adducing no evidence. A stay of
proceedings simply puts the charge on “hold”. The proceedings may be
recommenced at any time within a year, again, at the sole discretion of the Crown.
If the proceedings are not recommenced w1th1n a year, they then are “deemed never
to have been commenced”.

There is a signiﬁcant legal consequence flowing from which avenue has been
chosen. If the accused is acquitted, he is immune from any future prosecution for
the same conduct. After a stay has expired, the former accused may be charged with
the same offence for the same conduct at any time. This makes the stay of
proceedings a much easier choice for the Crown. There is “nothing to lose” by
entering a stay so the Crown is relieved of the burden of having to assess the
evidence and determine whether a subsequent prosecution is a realistic possibility.

But there is a downside for the accused. A stay of proceedings may leave an
impression with the public that the charge is merely being “postponed” or “the
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authorities”, in a broad sense, still believe in the validity of the charge. That
impression is likely to be magnified where, as in this case, the accused had already
been convicted and spent years in prison prior to his successful appeal.

The brief prepared by AIDWYC and submitted to me on the Systemic Phase
of this inquiry had this to say about the Crown’s power to stay proceedings:

... the privilege of the stay is such that the Crown never has to say
it's sorry - or, for that matter, anything at all. Subject to the rarely
exercised power to revive within one year, a stay permanently
terminates a prosecution. ... Some empty phrases might
accompany the entry of a stay - the invocation of an “ongoing
investigation,” “after careful consideration,” the ever-handy
“public interest” - but rarely anything of substance. The Crown,
in short, never has to publicly justify its use of the power to stay
proceedings.

The brief goes on to refer to the “grey-zone” message conveyed by a stay of
proceedings:

A stay, it is clear, is not an exoneration. There is no admission
here of a misconceived or ill-executed prosecution. The defendant
is left in a legal ~ and very public - limbo: no longer an accused
but forever shrouded in a cloud of officially induced suspicion.
This is a conscious and likely deliberate consequence of the Crown
decision to enter a stay of proceedings. It preserves, if barely, the
propriety of the initial prosecution and, simultaneously, indelibly
tarnishes the defendant.

AIDWYC speaks largely from the perspective of an accused who has been
wrongfully convicted. However, the validity of these observations extends to an
accused who cannot be exonerated but for whom it is unreasonable to expect any
future prosecution in relation to the charge in question.

Counsel for the DPP’s Office took issue with any such view. She argued that
the presumption of innocence prevails throughout the charging and the one-year
period in which the stay is operative. Once that period expires, the accused is
deemed never to have been charged so that:

- In this respect he is the same as any other person. The assertion
that a Stay of Proceedings leaves a cloud of suspicion over a
person is a specious argument that undermines the presumption -
of innocence. This position has no foundation in law and is
arguably misleading.
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With respect, this analysis is legally correct but practically unrealistic. For examie.
a person facing a charge of murder is also presumed innocent but is there not o
cloud hanging over such an accused?

In contrast to a stay of proceedings a statement by the Crown, in open cour:
that it has no evidence to present often carries an implicit message that thds perso.
should not have been charged. Once the Crown has decided to prosecute (e nei
withdraw the charges laid by the police), the accused should be given an acqrutie
where that decision proves to be ill-founded.

Of course, there may be circumstances where a stay of proceedings &
appropriate. In some cases, there may well be a reasonable expectation that th
prosecution will be pursued in future.

In the previous chapter, I referred to the testimony before me ¢f v e
MacFarlane, the Deputy Attorney General of Manitoba, supra, at p. 135. 1 also fevn
it helpful to have his comments in relation to the stay of proceedings, whck
reproduced here, in part:

Bruce MacFarlane: 1 used the stay simply as an
iltustration. I don’t have strong views as to whether to or
not you stay or offer no evidence. My point is that ther«'s
an obligation at that point to terminate the case. As to the
precise mechanism, I think it would depend largely on
Jocal practice. The practice in Manitoba would likely be to
stay because that's the Crown action.

Jerome Kennedy: ~ Okay, do you have any concern, Mr.
MacFarlane that the eniry of a stay can leave a person
hanging in legal limbo or leave a cloud of suspicioit
hanging over their head as opposed to the entering of an
acquittal or a not guilty verdict? '

Bruce MacFarlane: T think the point that you raise is a
very important one and a very difficult one and quite
frankly we're dealing with that in another case for which a
Royal Commission has been established ...

Commissioner: ... The entering of a stay sort of
leaves you out on the clothesline. You're just presumed
innocent after a year, the charge no longer exists, instead of
an acquittal.

Bruce MacFarlane: A lot will turn on the individual case
and the facts as usual but I would say this, that where
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there is some evidence still pointing to guilt but it doesn’t
rise to the level of proof beyond a reasonable doubt and
there is some anxiety that other evidence may arise, the
practice is to enter a stay so that it can be recommenced in
the event of further evidence. On the other hand, where
on a review it's clear that the wrong person was charged
and there is simply no evidence, it seems to me that it
would be appropriate to offer no evidence adduce an
acquittal.

Bruce MacFarlane: I think I can only say that, that the
overwhelming practice in the province of Manitoba is to
stay and we wanted to be consistent with the normal
practice. That's the Crown action and we wanted to take
the action that was open to us to terminate the case in the
way that we can terminate it.

I found these comments to be instructive in a number of respects.

They indicate that Crown policy with respect to invoking the stay of
proceedings varies in different parts of Canada. Mr. MacFarlane explained that
how the discretion is exercised depends largely on local practice. In Manitoba, the
“overwhelming” practice is to rely upon the stay of proceedings and consistency is
an important factor. However, he did recognize the importance of the negative
public impression that ¢ould be left by a stay. He stated that where there is some
“anxiety” that additional evidence might arise, a stay is appropriate, but where there
is “simply no evidence” an acquittal should occur.

['believe the Ontario policy, expressed in the legal opinjon of Tara Dier is the
most preferable. Itis thata stay of proceedings should not be entered unless there is
a reasonable likelihood of additional, incriminating evidence coming to light. She
used the phrase “no prospect whatsoever of recommencement” but I believe that
must be qualified by her phrase, “some reasonable likelihood”. This standard
appears to have been accepted by the DPP, Tom Mills, in the Druken case, but it was
not properly applied to the facts of this case.

The wide latitude for prosecutorial discretion in relation to stays and the
absence of judicial accountability presents a variety of opportunities for abuse. In
the previous chapter, I referred to the Crown's stay of proceedings on the assault
charges against Gregory Parsons. The charge was laid with a great deal of publicity
while he was awaiting his retrial on the murder charge. The assault charge proved

to be totally without merit but the stay of proceedings denied him the opportunity
to be exonerated publicly.
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Another example is provided in the obstruction charges laid against Shirley

Druken and John Ring. I have expressed the view that reasonable and probable .
grounds did not exist to charge them and that the Crown should have withdrawn

the charges, supra, at pp. 266-7. Instead, the Crown sought to adjourn the
preliminary inquiry on these charges until completion of the preliminary inquiry on
Randy Druken’s murder charge. When the request for a re-scheduling was denied,
the stay was entered. A stay of proceedings should never be used by the Crown as a
tactical response to a judicial ruling it does not like.

The Criminal Code grants the authority to enter a stay of proceedings to the

Attorney General “or counsel instructed by him for that purpose”. It is not

necessary that the Attorney General provide specific instructions in each case. In
most jurisdictions, authority is delegated to Crown counsel on a general basis but
often with some further guidance or requirements. :

The Crown Policy Manual for Newfoundland and Labrador contains “Topic
No. 455" with the heading, “Withdrawal of Charges, Staying Charges”. It provides
that:

It is the prerogative of the Crown Attorney to withdraw charges
or to enter a stay of proceedings. There is a difference between
the two options which should be considered when determining

" which option to utilize. If a major charge is involved then there
must be consultation with the Senior Crown. Should the decision
be to enter a stay of proceedings, then the police and victim
should 'be advised of the nature of a stay of proceedings. The
Crown Attorney should address with the police the possibility of
the stay being lifted should circumstances or evidence change. In
cases of personal violence, it is incumbent upon the Crown
Attorney to discuss the withdrawal or staying of charges with the
police and victim and to provide them with the reasons for our
decision.

If a new trial is ordered after an appeal and the Crown decides
that it will not pursue the matter then a stay or a withdrawal
should be entered. Such charges cannot simply be left
outstanding without any action being taken.

The Senior Crown Attorney has responsibility for the supervision of all prosecutions

within each of the four Regions referred to in the policy. This responsibility
specifically includes:

. Approve and review all stays of proceedings to ensure that they are
entered in appropriate cases.

-"—w-‘%‘fgﬁﬁ;; e 4 e e
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. Ensure that reasons are recorded by the Crown Attorney whenever a
case is withdrawn or a stay of proceedings entered.

No reference is made to the termination of proceedings by presenting no (further)
evidence and requesting an acquittal.

In my view, there are a number of additional shortcomings to this policy. No
guidance is provided to the Crown attorney as to when a withdrawal or a stay of
proceedings may be appropriate. The documenting of reasons is referred to under
the supervising responsibility of the Senior Crown Attorney but not in relation to
the responsibilities of the Crown Attorney. The reasons are to be shared with the
police and the victim but there is no reference to the accused or the public. The
Crown Attorney is only required to consult with the Senior Crown Attorney when
“a major charge is involved” yet the Senior Crown Attorney is required to approve
all stays of proceedings.

I have already commented on the arbitrary manner in which the stay of
proceedings has been utilized in both the Parsons and Druken cases. Clear
guidelines are required to ensure that in future this broad prosecutorial discretion is
exercised in a manner more consistent with the principle of the Rule of Law. The
jurisdiction of Newfoundland and Labrador is not unique in this respect. I note that
the Ontario Crown Policy Manual provides equally vague guidance, stating only:

Crown counsel should ensure that the use of this discretionary
power is consistent with the proper administration of justice.

It would be a useful contribution to the administration of justice in Canada if the
Attorney General of Newfoundland and Labrador were to raise the need for greater
clarity and consistency, in this respect, with his federal, provincial and the territorial
counterparts.

Meanwhile, I recommend that the Crown Policy Manual of Newfoundland and

Labrador be amended by replacing the subject: “Withdrawal of Charges, Staying
Charges” with the following:

Termination of Proceedings

It is the prerogative of the Crown Attorney to withdraw charges, to enter a
stay of proceedings or to call no (further) evidence and request an acquittal.
This broad prosecutorial discretion is not ordinarily subject to judicial review,
which imgg’e:es an event greater obligation on the Crown Attorney to ensure
that it is ¥xercised in a fair and principled manner. The following are
guidelines to assist in achieving that goal:




1.(a)

(b)

(©

{d)

2 (a)
(b)

(c)

3.(a)
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A Withdrawal of the Charge is appropriate where the Crown
Attorney decides that;

(i)  Reasonable and probable grounds did not exist to lay the
charge;
(ii)  There is no probability of a conviction; or,

(iif) Itisnotin the public interest to proceed with the charge.

A Stay of Proceedings is appropriate where there is a reasonable
likelihood of recommencement of the proceedings but it has become
necessary, for example, for the police to conduct further investigation
that was previously unforeseen. It is not a basis to stay proceedings
merely because a judge has made a ruling unfavourable to the Crown.

It is appropriate for the Crown to commence the trial but to elect To
Call No Evidence, and request an acquittal, where there is no
probability of a conviction nor a reasonable likelihood of
recommencement of the proceedings.

Where the Crown has called evidence it is appropriate To Call No
Further Evidence, and request an acquittal, where the Crown Attorney
determines that the evidence is so manifestly unreliable that it would
be dangerous to convict. This follows even though there may be some
evidence on which the trial judge likely would deny a motion for a
directed verdict.

The Crown Attorney is encouraged to consult with the Senior Crown
Attorney, when circumstances permit, in any case which raises a doubt
about the proper course to follow.

Such consultation is particularly desirable in relation to a major charge
or where special circumstances exist. Such circumstances might
include the prosecution of a public official such as a police officer.

The Director of Public Prosecutions may issue further directions, from
time to time, as to when such consultation is required. '

Wherever a Crown Attorney terminates a prosecution under this
Policy, a written report shall be provided to the Senior Crown
Attorney that summarizes the circumstances and reasons for the
decision that was taken.

Such reports shall be filed in the DPP’s Office and made available to ail
Crown Attorneys to provide assistance in dealing with similar cases.
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They are not binding but are merely to provide guidance. They may
also form the basis for developing more specific policies in future.

4{a) As a general practice, the basic reasons for exercising the discretion
addressed in this policy, should be expressed in open court. Where a
stay of proceedings is entered, the basic reasons should be provided to
the accused, the police and the victim, in most cases.

(b) The public reasons provided for a stay of proceedings may be limited

by the confidentiality of an ongoing investigation. Still, they should be
articulated in the reasons provided to the Senior Crown Attorney.

(e)  Post-script:

After this Report was completed, I learned that the Crowm Policy Manual had
been amended a few months earlier by adding a new “Topic 460” entitled
“Stays/Withdrawals/ Calling No Evidence”. No attempt was made to integrate this
with “Topic No. 455" entitled “Withdrawal of Charges, Stay of Charges” quoted
supra, at p. 321, and there is considerable overlap. The new section stil does not
establish criteria for determining when and how proceedings should be terminated.

Both the original policy and the recent addition should be replaced by the policy I
recommended in the previous section.

The recently adopted policy refers to a “Commentary” which contains a
discussion of stays of proceedings and raises some of the issues addressed
,fecommendation. Such discussion papers cannot replace an integrated and co
policy with clear criteria to guide in decision-making and render it more
accountable. Indeed, the Preface to the Crown Policy Manual refers to “various other
directives and memoranda” that outline administrative policies of the Public
Prosecution Division, that “should be read in conjunction with this Manual”.

in my
herent

This adoption of Topic No. 460, merely reinforces my earlier recommendation
of the need for a comprehensive review and revision of the Crozwn Policy Manual.

(f)  Conclusion:

The Report of the Second Investigation should have put an end to the
prosecution of Randy Druken. The results should have been taken at face value, as
they were by Assistant DPP, Bernard Coffey. A realistic assessment of the evidence,
particularly with Mr. X out of the picture, should have led to the conclusion that
there was no reasonable probability of a conviction and no reasonable prospect of
the recommencement of proceedings. The Third Investigation appears to have been
driven not by the police but by the DPP’s Office and, in particular, Tom Mills, who

played an increasing role, ultimately becoming the Director of Public Prosecutions
and dealing directly with the police on this matter.




