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-- Upon commencing at 9:50 a. m
CH EF JUSTI CE MCMURTRY: Counsel ?
MR. LOCKYER: Good norning, Chief
Justice. You renenber | was going to go back to the
original agoni zing reapprai sal and get a copy of that

| ast page to see whether it said "possible" or

"inmpossible.” W went back to the archives, we got a
copy of the original. [If | could file that. It is
"i npossible.”

THE REG STRAR:  Chief Justice, 1'll
mark this Exhibit 517

CH EF JUSTI CE MCMURTRY:  Yes.

THE REGQ STRAR: Thank you.

EXH BIT NO. 51: Copy of |ast page of

Exhi bit 9.

MR. LOCKYER: If I could call Professor

Kni ght, Chief Justice, please.
CH EF JUSTI CE MCMJURTRY:  Yes.

JUSTI CE DOHERTY: M. Lockyer, just so

| have the right reference, is this a copy of the |ast
page of what is Exhibit 9? Can you help ne?

MR. LOCKYER: 1'd have to see Exhibit
9. Can you turn Exhibit 9 around?

JUSTI CE DOHERTY: | just have an

exhibit list.
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THE REG STRAR: Exhibit 9, review of
autopsy findings, Dr. Penistan, May 19th.

MR. LOCKYER: Yes, it is.

JUSTI CE DOHERTY: So this is a copy of
the | ast page of that which clearly shows the witing on
the side to be the word "inpossible"?

MR. LOCKYER: As opposed to "possible."”

JUSTI CE DOHERTY:  Ri ght .

MR. LOCKYER: Renenber, just to nake it
nore concrete, it's a substituted |ast page. Dr.

Peni stan wote two | ast pages.

THE REA STRAR: May | proceed, Chief
Justice?

CH EF JUSTI CE MCMURTRY:  Yes.

THE REA STRAR: Sir, do you wish to
swear on the Bible or affirnf

THE W TNESS: Swear .

THE REA STRAR: Pl ease state your first
and | ast nane, please spell your first and | ast nane.

THE W TNESS: Bernard Kni ght.

THE REA STRAR:  Wul d you spel |l your
| ast nane, sir, please?

THE WTNESS: Sorry?

THE REA STRAR: Pl ease spell your |ast

name.
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THE WTNESS: K-N-1-GHT.

BERNARD KNI GHT:  SWORN.

EXAM NATI ON | N- CH EF BY MR. LOCKYER:

Q Professor Knight, | understand,
sir, since 1954 you've been a nedi cal doctor?

A Yes.

Q Since 1955 you' ve been a
pat hol ogi st ?

A Yes.

Q And for sone three years, from'56
to '59, and I'mgoing to cone back to why |'m asking you
this, you were a pathol ogist in what was then call MNal aya
for the British Arny; is that right, sir?

A Yes, | was a mlitary pathol ogi st.

Q From 1959, or since 1959, sir,
you' ve been a forensic pathol ogi st?

A Yes, full-tine.
| didn't hear what you said.

Full -tine.
Full -time, right.

Many part-tines.

O >» O > O

And | understand, sir, just to
relate you to sone of the characters who have been in
this case in the past, from 1959 to 1962 | understand you

apprenticed, was | think the word then, to Dr. Francis
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Canps; is that right, sir?

A Yes, | was a lecturer in his
departnent, which neant | did a lot of work for him

Q Al right. And as it happens, Dr.
Canps' wife is in court today; is that right, sir?

A Yes.

Q As well, you wote Dr. MIton
Hel pern's biography; is that right, sir?

A Yes, | knew himvery well and wote
hi s bi ography as an aut obi ography.

Q Wth his co-operation?

A Certainly.

Q And in ternms of Dr. Sinpson, sir, |
understand that you took over the editing of his treatise
on forensic pathology; is that right?

A Yes.

Q Wen did you do that?

A In the eighties sonetine. | can't
renmenber exactly the year.

Q | understand, sir, in 1967 you were
called to the bar in the U K and you' re a nenber of
Gay's Inn, a barrister, a qualified barrister; is that
right?

A Yes.

Q Never practised a day of law in
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your career as such; is that right, sir?

A No, we weren't allowed to conbine
medicine and law. It was one or the other.

Q Okay. | understand, sir, you have
a nunber of honourary degrees. Fromthe University of
Wal es, an LLD?

A Yes.

Q You have am honourary doctorate in
science fromthe University of d anorgan?

A Yes.

Q An honourary doctorate in nedicine
fromthe University of Finland?

A Yes.

Q And you're a doctor of phil osophy
as a result of an honourary degree fromthe University of
Tokyo; is that right?

A Yes.

Q So you have honourary degrees in

four disciplines, so to speak?

A Yes.
Q | understand, sir, that all your
life you' ve actually been a university -- you've been

enpl oyed by a university; is that right, sir?
A Yes, they were technically ny

enpl oyers though I wasn't sort of stuck in an ivory
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tower. Apart fromteaching, it was very nuch a service
based occupation, |arge nunbers of autopsies.

Q And so you went through -- at a
university level, did you go through the various |evels,
sir, up?

A, Lecturer, senior |lecturer, reader
and then professor; professor since 1980.

Q And which university, sir?

A University of Wales.

Q GCay. Oher universities have you
been a professor as well?

A. | began -- not a professor but |
was a lecturer in London University and a senior |ecturer
at the University of Newcastle Upon Tyne.

Q | understand now, sir, you're an
eneritus professor at the University of Wl es?

A Yes.

Q Does that nmean anything other than
you used to work there?

A It just neans you're a has-been,
really, but theoretically you're still a nmenber of the
academ c staff.

Q Al right. But you don't go in
every day?

A.  No, and they don't pay you.
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Q | understand, sir, that you were a
consul tant pathol ogist to the Home Ofice in the United
Ki ngdom for sone 34 years from 1965 to 1999; is that
right, sir?

A Yes.

Q And what does that nean?

A Wll, the Hone Ofice, which of
course is the Mnistry of Justice, | suppose, they
mai ntain a register of accredited pathol ogists who are
entitled to seek enploynment with police forces. | had to
seek contracts for various police forces and offer them
24- hour forensic service, so being a Hone Ofice
pat hol ogi st neans you are entitled to do that.

Q And was this a theoretica

position, sir, or a practical position for you?

A Wll, financially it wasn't too hot
but it was -- it was a neans of access to the forensic
materi al . | nean, the forensic cases.

Q So you did -- did you do regqul ar
autopsies, sir, regularly --

A Certainly.

Q -- in your career?

A, About 25-30, 000.

Q Al right. 1Is it 1999 you retired,

sir?
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A 1996 | retired fromthe university,
that's the pensionable age, but then | continued doing
private consulting practice and hopefully this is ny |ast
case.

Q | understand, sir, that as a part
of the work you've done, you've done pathology in the
human rights field for Amesty International ?

A Yes.

Q You founded or helped found, I'm
not sure which, the Medical Foundation For Victins of
Torture?

A. | helped found it.

Q You helped found it. | understand,
sir, you're a prolific author?

A I've witten a lot.

Q You've witten a lot. First of
all, you're a novelist; is that right, sir?

A I've witten about 22 novels and a
ot of radio and tel evision scripts.

Q And is that over the whole of your
career?

A, Since 1963.

Q Gay. And the books are in what
field, the novels, sir?

A.  Many of them were contenporary
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crime fiction based on ny forensic experience, but
laterally I wite 12th century historical whodunits based
on the first coroner.

Q Al right. | understand, sir, as
well you've witten a lot and in particular a nunber of
books in your field of expertise?

A. | have witten about 12 textbooks
and contributed to nmany ot hers.

Q Perhaps the best known is "Forensic
Pat hol ogy," it's nowin its third edition, and is a
standard work for pathol ogists around the world; is that
fair to say?

A. Certainly in the English |anguage
it's done very well, North America particularly.

Q | understand as well, sir, that
you've witten texts in a nunber of forensic fields
i ncl udi ng forensic radi ol ogy?

Yes.
For ensi ¢ nedi ci ne?
Yes.

A

Q

A

Q Forensic paediatric?

A Vell, | amvery interested in
hs,

sudden i nfant deat crib deaths, so | wote a book on
crib death.
Q SIDS, in other words?
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A SIDS

Q You' ve witten a book for coroners,
sir?

A.  "The Coroner's Autopsy" for
non-f orensi ¢ pat hol ogi st s.

Q You' ve witten a book in the field
of medical jurisprudence?

A Yes, several of them One for
India, I've witten "A Lawer's Quide to Forensic
Medi ci ne. "

Q In terns of your nore recent years,
sir, | understand that one of the bodies that has engaged
your services on -- for a nunber of cases is an agency
known as the Crimnal Cases Review Comm ssion in the
United Kingdom is that right?

A Yes, the CCRC

Q And that agency does what -- what
work, sir?

A It was established really to
re-investigate many cases that had been either turned
down at appeal or were thought worthy of appeal.

Q And you' ve been engaged by the
comm ssion itself, is that right, to investigate cases?

A, Yes, a nunber of cases.

Q And you've also done a lot of work
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COURT REPORTI NG AND CAPTI ONI NG | NC.
(416) 413- 7755



© 00 N oo o A~ W N Pk

N NN N NN P B R R R R R R R
a A W N P O ©O 0O N OO o M WO N +—» O

with counsel in that field, particularly a M chael
Mansfield; is that right?

A Yes.

Q And you've been involved in three
cases in particular in this country, | understand, sir?

A Yes.

Q The case of Ronald Dalton, a case
out of Newfoundl and?

A Yes.

Q That was just the subject of a
public inquiry?

A Yes.

Q And a case called dayton Johnson
out of Nova Scotia, sir?

A Yes.

Q And a case called Miullins Johnson
out of this province?

A Yes.

Q | understand, sir, in 1993 you were

made a Commander of the British Enpire; is that right?

A Yes, CB
Q eCB?
A Yes.
Q And why?
A, For sone reason the Queen
NEESON & ASSCCI ATES 1993
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recogni zed I'd been around a long tinme and given ne --
awarded nme an honour.

Q Al right. | want to start with
t he substance of your evidence by asking you about a
concept we've heard sonething about in the last two or
three weeks and that is the notion of evidence-based
pat hol ogy.

Could you talk a little about that,
sir? | understand it's sonething that you've been
famliar with for many, many years.

A Well, this term evidence-based
medi ci ne, pathology is part of it but it applies to the
whole of nmedicine, is a relatively recent term 1've
di scovered |'ve been practising it for years and had not
known it had that nane.

What it really neans is, it seens
comon sense to ne, but everything is based on factual --
a factual basis. |If | can go back a bit, ny phil osophy
has al ways been in teaching ny assistants and nedi cal
students and postgraduates, if you can't prove sonething,
don't say it.

In other words, you nust have your
opi ni on based on hard fact, the hard fact com ng either
from experinental work or personal experience of a very

solid nature. |I'mrather suspicious of people who claim

NEESON & ASSOCI ATES 1994
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their opinions to be based purely on their experience
because when experience is analyzed it's often found to
be pretty thin.

And evi dence-based nedicine is, as |
say, a newtermreally for basing all nedical treatnent,
di agnosi s i ncl udi ng pathol ogy on a firm experinental

basi s.

| discovered also the term was i nvented

really or it should be attributed to a professor in ny
own university, Archie Cochrane, who in fact was a

dedi cat ed Communi st who fought in the Spanish Gvil Wr,
but that's irrel evant.

And | say it's -- really the nane
applies to what | think is a commbn sense concept, that
al |l opinions should be backed up by hard fact and not
pl ucked out of the air under the excuse of "ny
experience. "

Q You were around in the sixties,
sir? In the profession is what | should say.

A Yes.

Q And | wonder, could you try and
give us, take us back there to sone extent and give us an
i dea of your profession back in the sixties and the
peopl e who worked in your profession in the sixties?

A \Well, certainly going back to the

NEESON & ASSQOCI ATES 1995
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sixties and farther, beyond that, further back, forensic
pat hol ogi sts tended to be very egotistical, maybe it was
the sort of person who was attracted to the profession,
but partly |I think that their public prom nence, they're
in the newspapers, in the nedia and many of them fed on
this. It was al nost self-perpetuating. And they would
be very, very much inclined to pontificate and say well,
|"ve been doing this job for 40 years, 1've done 60, 000
autopsies and therefore what | say is right and there was
that attitude and very often with very little chall enge.

The prine exanple would be Sir Bernard
Spi | sbury, who was in the earlier part of the century up
until 1947 and who now | am afraid has had -- there is a
ot of criticism retrospective criticismof sone of his
opinions, and this applied to sone of the household
nanmes, as they're called, in forensic pathology, and they
woul d often get away with things purely because of their
reputation.

But in nore recent years, there's been
much nore chall enge. This evidence-based approach now
requi res expert wtnesses to, you know, put their noney
where their nmouth is, so to speak, in other words prove
what they're saying by experinental back-up rather than
say in ny experience, it is so because | say it's so.

Q Um hmm

NEESON & ASSOCI ATES 1996
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A. That attitude has changed a lot in
the | ast 40 years.

Q Tinme of death, as you well know, is
a very inportant issue in this case. Has tinme of death
al ways been viewed, first of all, as an inportant issue
in your profession, sir?

A It's an inportant issue sonetines.
| mean, in nmost -- nost crimnal deaths it's not an
i ssue, but not infrequently it is, but of course the
trouble is that the nethods of determning it are so
uncertain that it often arises -- gives rise to great
controversy.

Q | understand, sir, you' ve witten a
book on tine of death, it's actually called "Estimation
of the Tine Since Death in the Early Postnortem Period";
is that right, sir?

A Yes, | was the editor and wote
some of it. | got some coll eagues together from various
countries and, as far as | amaware, it's the only book
in the English | anguage devoted to this subject.

Q And it's nowin its second edition;
is that right?

A Yes, 2002.

MR. LOCKYER: And, Chief Justice, |'ve

got a good part of the book, a particular chapter is

NEESON & ASSOCI ATES 1997
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quoted in Professor Knight's report and | have the
original here, so to speak, for the court along with the
introduction to the book, which I thought m ght be

hel pful .

CH EF JUSTI CE MCMURTRY: Thank you.

THE REG STRAR:  Chi ef Justice, Exhibit
527

CH EF JUSTI CE MCMURTRY:  Yes.

THE REGQ STRAR: Thank you.

EXH BIT NO. 52: Excerpt from the book

entitled "Estimation of the Tinme Since

Death in the Early Postnortem Period."

BY MR. LOCKYER:

Q | thought it mght be hel pful, sir,
since this was witten, one wuld inmagi ne, with today not
in mnd at all, if we could just look at the introduction
itself to the book and you could just read out a couple
of short passages fromthe introduction, which perhaps
get across the point about tinme of death.

Can | give you the book itself, sir.

A, Wiich particular part?

Q If you could go to the first page
literally, and the first two paragraphs perhaps
encapsul ate what I"'mtrying to capture.

A. | began by sayi ng:

NEESON & ASSOCI ATES 1998
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"The inportance of estimating the
time since death nust have been
appreciated for centuries, probably
mllennia. Even in the nost
unsophi sticated societies, when
hom ci des took place the comunity
woul d inevitably have correlated the
| ocati on and novenents of the prine
suspects with the apparent tine of
death - however crude that conparison
m ght have been - to test what would
| ater becone the defense of alibi.

Littl e has changed from those
early days, except that their data
acqui sition equi pnent was nerely the
back of a hand to test the cool ness
of the corpse's skin, and their eyes
and nose to eval uate deconposition.
W now have multichannel thernonetry
with thernocouples sensitive to a
fraction of a degree, enzyne nethods,
vitreous chem stry, mnuscul ar
reactivity and several other avenues
for collecting data. Regrettably,

the accuracy of estimating the

NEESON & ASSQOCI ATES 1999
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postnortem interval has by no neans

kept pace with the enornous strides

made in technol ogi cal

sophi stication.”

Q Soif we consider the issue as a
whol e, looking at it not fromany particular point of
view, just the estimation of the tinme of death, is there

any recognition in your profession of an ability to

estimate tinme of death with any -- with any degree of
accuracy?

A No. | nean, the real object of
this book was to set paraneters of reliability. | nean,

peopl e have facetiously said to ne that this book costs,
what, 60 pounds, it's 300 pages long and it says you
can't doit. | nmean, it's not as bad as that.

What we tried to do was to set limts
on the accuracy because peopl e have clai ned endl essly
accuracy which is totally unjustifiable.

Q If you go just at the bottom of the
sanme page, if you just read out the |ast paragraph of the
same page, perhaps that --

A. "The onus"?

Q Yes.

A, "The onus is therefore upon the

doctor to provide a range of tines

NEESON & ASSOCI ATES 2000
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the i ntroducti on.

wi t hin which he/she thinks the death
occurred, which is as accurate as is
justified in the circunstances. Even
nore inportantly, it nmust not be so
unreasonably precise as to exclude
incorrectly the true tinme of death, as
this may provide a false alibi to one
or nore suspects."

Do you want nme to carry on?

Q Perhaps the last two paragraphs of

A, "To offer an unreasonably accurate
time of death is worse than providing
such a wide range of tines that the
police derive no help fromit. In the
|atter situation, they at |east then
know that they have to use other

met hods in their investigation, but to
m sl ead t hem by sone outrageously
precise tinme runs the risk of excluding
the true culprit, as well as falsely

i nplicating an innocent party.
Unfortunately, it is often the |east
experi enced nmedi cal w tness who tends

to offer the nbst accurate estimate,
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not havi ng seen enough cases to

appreciate the many pitfalls and

fallacies in the process. Certainly,
with all the nethods available up to
the present tinme, the opinion of any
doctor who offers a single tine of
death, instead of a range - or one who

i ncludes any fraction of an hour

instead of a whole hour - nust be

viewed with considerable skepticism™

Q Do you think those words may have
sone application to the Steven Truscott case?

A Yes, | do.

Q If we can then nove into the tine
of death aspects of Lynne Harper's death itself to be
nmore specific, and first of all approach this whole area
of stomach contents.

Have t here been any evi dence-based
approaches, sir, to trying to determ ne whether or not
one can fix time of death from a deceased' s stomach
contents?

A. There's been very little work on
this. There's been sone very recently, a German
col | eague who wote part of this book did sonme work but

it is quite honestly not of nmuch practical use, it was on
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animals. There hasn't really been nmuch work because it's
virtually inpossible to do it. The people who have done
the work of course are clinical gastroenterologists |ike
Dr. Diamant and all the reference | quoted because it's
extrenely difficult to doit. You can't give a series of
people a different neal and then sort of shoot them and

| ook at how their digestion has gone on. You would have
a job getting ethical consent to the thing.

So it is an extrenely difficult thing
to do, so much so in our first edition of this book we
didn't put a chapter on gastric contents.

Q So there was nothing witten about
it at all?

A W didn't think it was worthwhile.
In reviews of the book, sonebody suggested why isn't
there a section on gastric contents, so | wote one.

Q And that's what we filed, that's
the chapter, the "Changes After Death," chapter 67

A Yes, which was witten before I was
involved in this case.

Q Yes, that's a point. It was
witten just a few nonths before you were asked to get
involved in this case; is that right?

A Yes.

Q And it includes a section on the
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Steven Truscott case; is that right, sir?

A Wll, | nean, the Truscott case is
known worl dwi de to every forensic pathol ogist as the sort
of leading case in gastric content tinme of death m shap.

Q Al right. Insofar as there's been
work done on it by your German col | eague, sir, have they
ever managed to come up with any kind of formula as to
determning time of death from stomach contents?

A, Many of ny friends are Gernman
prof essors and | have every respect for them but there

seens to be a Germanic trend or need to quantify

ever yt hi ng.

Q Yes.

A. They do a lot of experinental work
which really is of very little practical use. 1In this

book there is a section on it by Professor Nadea and it
really says, it gives a lot of animal work and sone
tables of this, that and the other, but it really says
it's of no use unless you know exactly what the nmeal was
eaten, what the content was, what the volunme was, and
they even say if you don't know the volunme you can go to
restaurant tables and put in typical weights fromthe
menus, which | think is pretty outrageous really.

don't think it's of any practical use. It can't be done.

It just can't be done.
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Q In your book, sir, it's chapter 6
and this is sort of the last tine | think 1'"'mgoing to
ask you to actually read sonething, you have an
introduction to what you call "A general assessnent of
the reliability of the procedure," the procedure being
the use of gastric contents in estimating tinme since
deat h.

| just wonder if you could read the
i ntroductory paragraph in that regard, sir, page 209 of
your book.

A.  Yes. From the begi nni ng?

Q "For very nmany years."

A Yes. | said:

"For very many years, exam nation
of the contents of the stomach at

aut opsy has been used as an aid to

determne the tinme since death,

though clains as to its useful ness as
probative evidence nust be viewed
with the greatest caution if

potential mscarriages of justice are

to be avoided. Opinions on the topic

vary from author to author, but the
foll owi ng random extracts from

standard English | anguage t ext books
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i ndi cate that strong evidential value

can rarely be placed on the use of

gastric contents in timng death."

Then | give a series of quotations from
various textbooks.

Q Now, since you wote your report

in, I"'msorry, | forgot, it was 2000 or 20017

A 2000.

Q 20007

A Yes.

Q In 2000, sir, | understand you' ve

been given a substantial quantity of further material to
ook at; is that right?

A.  Yes, very substantial.

Q And so your report is alittle
somewhat dated, you mght say, in a sense?

A (Oh, yes. There's quite an anount
of stuff since then, yes.

Q Can you just quickly run us through
the material, the nost inportant material that you've
received, sir?

A, In recent nonths?

Q Yes.

A | think the nost inportant was Dr.

D amant's report because | felt that he was a
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forensic pathology. |In other words, he was very

i ndependent in that he hadn't previously been involved in
the use of this technique in dating death. And he gave a

very evi dence-based account of all nodern know edge about
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gastric enptying and di gestion, much of which | didn't
know because, as a forensic pathologist, we can't cover
every sphere.

But that was a very inpressive account
which | thought would stand alone in this case because
what it says is you can't do it, that there's so nuch
variation that a stomach enptying could be up to six
hours, that at two hours there still could be 70 percent
of the gastric contents left, and this was all based on
material he quoted fromthe literature from experinenta
evi dence, because since 1959 and 1966, which were the
sort of salient markers in this case, there's been an
enor nous anmount of work done using the nucl ear nedicine
nmet hod and sophisticated techniques in the field of
gastroent erol ogy which, you know, is not open to all
forensic pathol ogists unless they particularly go and
search for them

Q Is it unusual for forensic
pat hol ogi sts to steal from other professions, sir?

A It's routine. W are a parasitic
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profession really because we're pathol ogi sts and we have
to deal with such a variety of cases that we have to go
to other disciplines |ike physiol ogy, anatony,

ant hr opol ogy, every "ol ogy" you can think of, radiol ogy,
in order to seek informati on about sone particul ar facet
in that on-going case.

Q Have there been any devel opnents,
| eavi ng asi de gastroenterol ogy where you tal ked about the
devel opnents through Dr. D amant, have there been any
advances in the field of pathol ogy when it cones to
stomach contents or indeed nuch of anything el se?

A No, I'"'mnot aware of any of any
si gni fi cance.

Q So there's been no real research
done in the field?

A. Nobody's been very interested
because generally it's fairly dismssive of the
technique. It has -- I'mnot saying it's useless, it
does have its uses, that's an exaggeration. |It's not
totally useless but the margins of error are so w de that
it usually has very little practical application.

Q The other materials that you've
been given recently, sir, besides Dr. D amant?

A Dr. Pollanen's work, | had a copy

of the exhumation which itself was of no assistance but |
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was very inpressed by Dr. Poll anen's approach to all
these problens. He again is a younger evidence-based
specialist with a very logical outlook and I think he
applied his mnd in a very logical way to all these

probl ens, incorporating nodern know edge, and | think he
did an excellent report, which again, like Dr. D amant's,
really I would have thought w apped the case up.

Q If we can just look at stomach
enptying in normal circunstances, sir, insofar as you're
able to give an opinion in this regard, what's your
understanding as to how long a stomach will enpty in
normal circunstances?

A \Well again, all | knowis what |'ve
read and this has changed recently, what |I've read in Dr.
Diamant's report has greatly increased ny education in
this matter. | nean, of course it's obvious if you eat
sonmething it stays in the stomach for a certain tinme and
then goes out. Every man on the street knows that.

But the tines are so variable and there
are so many variable factors that this extends the
margins of error so greatly that | couldn't give a tine.
| don't know how | ong a stomach takes to enpty except it
must be a nunber of hours.

W tal k about normal circunstances.

VWll, what are nornal circunstances and what is a nornal

NEESON & ASSOCI ATES 2009
COURT REPORTI NG AND CAPTI ONI NG | NC.
(416) 413- 7755



© 00 N oo o A~ W N Pk

N NN N NN P B R R R R R R R
a A W N P O ©O 0O N OO o M WO N +—» O

meal ? So nuch of the earlier work was done on
experimental feeds, sludge nade of oatneal and
unrealistic nmeals. There's been nore recent work done on
proper neals showing that the variation is very great.

But there are other factors and one of
the nost inportant in the forensic sphere of course is
the enotional fear, fight and flight syndrone, whereby
any enotional upset, and | use that as a very | oose term
enotional, anything which upsets the person can greatly
alter gastric enptying.

| quote usually a case where | saw a
not orcycli st who crashed and had a head injury and |ived
for a week, and | did an autopsy and | found his gastric
consents as fresh as if he just swall owed them

Anot her German col | eague, Puschel from
Hanburg, has reported a whole series of cases of simlar
events in which 11 days has gone by and still the gastric
contents | ooked Iike they were freshly swal | owed.

So there are so many factors which wll
nodi fy gastric enptying.

Q So why would fear, fight or flight
have that kind of influence on the stomach enptying?

A Again, |I'mno physiologist but
obviously it shuts down the pylorus which is the valve

which allows food to pass fromthe stomach into the
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i ntestine.

Q And has there ever been an attenpt
to neasure what kind of inpact, what a certain kind of
fear or other enotion can have on stomach enptying?

A.  No, all the evidence has to be
anecdot al because you can't do experinental work of that
nature, as far as I know. | suppose it's alnost feasible
but | haven't read any account of 20 students being given
a meal and half of them frightened and the other half not
frightened. 1t's not feasible.

Q Is one able to draw any concl usi ons
in your field froman enpty stomach as opposed to a
stomach with contents in it?

A \Well again, it's a common sense
conclusion that if a stomach is enpty, no food has been
put into it for a considerable tinme before, but what that
considerable tinme is in ternms of a mathematical nunber of
hours is very difficult to say.

The usual situation is if you find
sonmeone dead in the norning and the autopsy reveals an
enpty stonmach, you suggest that they must have died the
ni ght before rather than after breakfast that norning,
but it's as vague as that.

Q There's been a sort of a shift in

positi on sonewhat you m ght say since 1966 in this regard
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in trying to nove the issue fromone of stomach enptying
to one of state of digestion and the so-called readily
identifiable concept. You're famliar with that in this
case?

A Yes, certainly. Certainly, yes.
Again | think this is a very epheneral criterion, there's
so many factors alter the rate of digestion, mastication,
the type of food, the anbunt of fluid with it, and |
think again, | rely on Dr. D amant's expertise which |
read recently in that he discards the state of digestion
as a time marker. He said it's not reliable.

Q Does an evidence-based approach
sir, is it designed to put as nmuch objectivity into the
i ssues as possible; is that the idea?

A, Yes. | nmean, when soneone says the
food was partly digested or not digested or very
di gested, that's a subjective opinion. Wuat mght be
very digested to me mght be different to the next
pat hol ogi st down the road. | nean, it's a subjective
opi nion which is incapable of being quantified, really.

Q | just want to take you briefly to
what mght be called an inplied criticismof your report
by Dr. Spitz. It's at page 11 of Dr. Spitz's report,
Chief Justice. Do you have this with you, sir?

A No.
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Q W never did file --

THE REGA STRAR: W have an Exhibit 13
that says it's nmaterials cited by Dr. Wrner Spitz, tabs
1to 8.

MR. LOCKYER: No, we never did sort out
that issue of filing the reports, it's just occurred to
ne.

BY MR. LOCKYER:

Q Perhaps | can just read it. You're
famliar with what --

A.  Yeah, sure. |'ve got so nuch
material |1'd need a truck to bring it.

Q Al right. A page 11, sir, of Dr.
Spitz's report he quotes you as follows, or he says the
fol |l ow ng:

"Dr. Knight, in his letter dated

Decenber 30, 2000...quotes the 3rd

edition of ny textbook with a

paragraph on the subject of stomach

contents as it relates to tine of

deat h:

"In conclusion, the enptying of
the stomach is a conpl ex

mul tifactorial process and its

eval uation for determning a tinme of
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death requires caution and careful

review of all limted factors.

Consi deration nmust also be given to

the possibility of one or nore close

consecutive neals.""

That's a citation fromthe third
edition of his book, "Medicolegal I|nvestigation of
Death.” Dr. Spitz then says:

"However, he," neani ng Professor
Knight, "omts the bottomline and
for conpleteness sake | wish to quote
what he omtted:

"It has been found that stomach
contents which are readily
identifiable by naked-eye inspection
were usually ingested within a
two- hour period.""

You're famliar with this?

A Yes.

Q Wat reads |like you' ve |eft
sonmet hing out, so to speak?

A | think he was wong actually
because | didn't omt the last |line and what he quotes is
t he next paragraph on a different topic.

MR. LOCKYER: And in fact we have --
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have for the court,

t he extract,

the very page, although

it is fromthe fourth edition, if that could be filed.
THE REGQ STRAR: Exhi bit 53, Chief
Justice?
CH EF JUSTI CE MCMURTRY:  Yes.
THE REGQ STRAR: Thank you.
EXH BIT NO. 53: Extract fromthe 4th
edition of "Medicolegal Investigation
of Death."

BY MR, LOCKYER:

Q
fourth edition,

four words that appear

not the third,

| should tell the court this is the
and there are three or

in the fourth edition that don't

appear in the third but the format is the sane in the
third as it is in the fourth.

Do you have this before you, sir?

A No.

Q kay.

THE REG STRAR: Here.

MR. LOCKYER: Ch, thank you.

BY MR, LOCKYER:

Q And you'll see there, Professor
Knight, what's witten, albeit this is the fourth
edition, that first of all the passage that you quoted is
| think identical where it says:
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“I'n concl usion, the enptying of
the stomach is a conpl ex

mul ti factorial process,"” et cetera,

down to the end of the paragraph.

A Yes.
Q And then the next paragraph which

you just pointed out that:

"'t has been found that under
nor mal circunstances, stonach
contents which are readily
identifiable by naked-eye inspection
were usually ingested wthin a two-
hour period and nai ntenance on life
support may del ay gastric enptying to
the point where the stomach may
contai n undi gested food for several
days."
So Spitz has quoted a part of that in

response to you and you say that's a different point?

A Yes. Well, | didn't |eave out the

| ast sentence and the part he then quotes is a different

topic in a different paragraph.

Q Right.
A Sol think it is a rather unfair

criticism |It's a very mnor point, anyway. | also
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poi nt out the book, Spitz and Fisher, which Professor
Spitz was part author of, | notice in one place he says
that a large neal may stay in the stomach for up to eight
hours, which is a bit contrary to what was said | ater,

t hi nk.

Q Wile we're tal king about that,
sir, is there in your opinion, is there a consensus in
the literature as to, or an accepted conventi on anong
pat hol ogi sts or both, as to whether, first of all,
stomach contents can be used as a neasurenent of tine of
deat h?

A It has a very |imted use. There
are two aspects. Shall | go into that?

Q Yes.

A. The first thing is if you can
recogni ze in stomach contents sone unique - not unique -
but sone recogni zable food, then -- and the investigation
of the case indicates that that deceased person ate a
meal which contained that particular -- | nmean, let's say
it's a curry or whatever or a Thai food or sonething,
sonmet hing that could be recogni zed, if they knew they ate
that particular food on a particular day and then the
body was found later, then it is combn sense to say that
they nust have died after that neal but before the next

meal .
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But of course there are even fallacies
in that because the next neal mght also be a curry. It
can be -- |I've used it in that way a fewtines. | had a
hom cide in which a wonan was found in a subnerged car
and no one knew when she died and the neal was
recogni zabl e as sonet hing which was well recorded as she
havi ng taken two days before, so we knew that she nust
have gone into the river in that interval. But that's a
very unusual situation. It's nothing to do with stomach
enptying, it's a question of recognizing a particul ar
nmeal .

As | say, there can be snags in that
because you don't know if they had two simlar neals.

But the usual use or the usua
attenpted use is to estinmate the tine since death on the
vol unme and the state of digestion of the stonach contents
at autopsy, but the variables are enornous, so nuch so
that that nmethod is of very limted use and | think
shoul d never be used as probative evidence.

It mght be of sone use to perhaps
direct the police investigation early on and say well, |
t hi nk she nmust have died within a few hours of the neal,
but you cannot pin it down to any -- any useful period of
time in pinpointing the tinme of death.

As | said, |I've taught all ny
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assistants, ny post graduates, ny students, that any
doctor who gives a fraction of an hour in his estimte of
time since death is either uninformed or inconpetent.

| mean, to try and put a half hour --
unfortunately the nmedia have fed this sort of public
expectation of accuracy in all these endl ess prograns
t hat soneone cones in and feels the brow of a corpse and
says he died at 20 past 2:00 |last Tuesday. That's utter
nonsense; and the sane applies to stonach contents.

Q And is there consensus in that

regard anongst your profession, sir, in the literature?

A \Wll, there is a consensus but it's
not much good. | nean, that consensus, and it's very
rarely used. | nean, if | can go back to experience as a
medi cal witness, in ny experience of 40 years, | say this

and therefore it nust be right.

Now, time of death is often not an
issue. First of all, in the huge | oad of autopsies,
sonmeone who clains to have done 60, 000 autopsies, 90
percent of those won't be homicide, they wll be sudden
deat hs, accidents, all sorts of things. O the
hom ci des, nost homicides the tine of death is not an
issue. And in the small proportion that it is, better
met hods are avail able to do your best to assess the tine

of death, especially tenperature. |In this case the
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tenperature was never taken.

| know there's been a |lot of recent
di scussion in this case about naggots, but | was al ways
taught by ny entonvol ogi cal col |l eagues you nust take the
tenperature of the maggot mass because maturation is so
t enperature dependent, but | see no reference anywhere in
this case to body tenperature.

Q If we can just conclude -- well,
actually, there's one nore thing. One of the reports
that there hasn't been a ot of reference to, sir, and |
just wanted to ask you about it, is you've seen the
report by Dr. DDMaio in this case, have you?

A Yes.

Q And could you just give us your
views on Dr. DiMaio's report, sir?

A \Wll, when | wote ny chapter in
the book | actually quoted his section from his textbook.

Q Yes.

A And | thought it was very good. He
gave an evi dence-based account of the research as of that
time and | think -- | think what he said is right. |
don't disagree with virtually anything he says.

Q You did make a point, | think, in
your report -- sorry. One point he nmakes in his report,

| should say, is that he feels that the degree of
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digestion is nore inportant than the volune of what's
left.

A. | would disagree and ny
di sagreenent is reinforced by Dr. Diamant's quotations
and report. He says that digestion is not tine
dependent .

Q But beyond that, Dr. DMioO's
report you think is hel pful?

A Hel pful.

Q And just finally in regards to the
stomach contents, sir, and the |last word, perhaps for the
pur poses of this hearing, if we could just go back to
your book at page 213. | actually said | finished with
t he book but | just want to go back to it for a mnute.

A 213.

Q And you have on page 213, you have
your conclusions just before the section you call "A Case
H story: Steven Truscott."

A Yes.

Q Your conclusions that you wote
before you were asked to get involved in this case --

A Yes, yes.

Q --is that right? And | wonder if
you would just read the first two paragraphs, sir, so we

know what were your views before you actually ever becane
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involved in this case?

A "Fromthe foregoing discussion, it
is readily apparent that there are a
whol e range of variable factors which
make it inpossible to use stomach
contents as definitive evidence in
estimating the tine since death.

Even the generalizations so often used
by pat hol ogi sts and ot her nedi cal

W t nesses can be wldly incorrect,
sonetinmes to the detrinment of justice.
However em nent a pathol ogi st m ght be,
his or her expertise on this matter is
of necessity limted. They may have
conduct ed thousands of postnortem

exam nations, in every one of which the
stomach contents have been noted.
However, in the vast mgjority of cases,
the issue of tine since death need not
be considered. Also in the vast

maj ority, the tine and nature of the

| ast nmeal is unknown and is usually of
no interest. So, where does the

medi cal witness obtain this sonetines

dognati c evidence which he or she

NEESON & ASSOCI ATES 2022
COURT REPORTI NG AND CAPTI ONI NG | NC.
(416) 413- 7755



© 00 N oo o A~ W N Pk

N NN N NN P B R R R R R R R
a A W N P O ©O 0O N OO o M WO N +—» O

delivers in court with such pontifical

gravi tas?"
Q Just go on one nore, |I'msorry.
A "It may be true that in the

maj ority of persons, the 'average neal’
passes fromthe stomach in sonething
bet ween 30 m nutes and 3 hours.
However, these persons are not the

subj ects of a forensic exam nati on,
necessitated by a violent crine which
may have all the connotations of
enotion, fear, injury, etc. that is
wel | known to disrupt the digestive
process. In addition, the "majority of
persons' | eaves a very sizeable
mnority, whose gastric enptying may
lie well outside the so-called nornal
paranmeters. As proof in a crimna
case nust be 'beyond reasonabl e doubt',
this leaves little scope for firm
testi nony based on such shifting sands
as gastric physiology."

Q Just one question in that regard,

When you say 30 m nutes, sonething between 30

m nutes and three hours, has Dr. D amant nodified that
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opi ni on?

A, Yes, certainly. Dr. D amant has
pushed it up to six hours and 70 percent of the mass may
be there at two hours.

Q If we can now nove on beyond
stomach contents, sir, and consider sone of the other
factors that in this case, Lynne Harper's death or
murder, could conceivably have been used to try and fix
the time of her death, or a tineframe, should |I say, for
her death, the tinespan.

First of all, sir, there's been sone
talk of the use of the state of the rigor nortis in her
body when she was found. |Is that of any assistance in
your opinion --

A. Not at all

Q =--in determining a window for a
time of death?

A Well, it's of assistance, but given
the w ndow of opportunity we're tal king about and Dr.
Penistan's claimdown to virtually a sort of 30-m nute
bracket, it's, | won't use the word | udicrous, but rigor
nortis is such a variable beast that there's no
possi bility whatsoever of using that to pitch on that
particul ar window as the tine of death.

Q Have there been attenpts to make
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rigor nortis a nore defined --

A \Well, there's been attenpts, yes.
M/ col | eague in the book, Kronpecher in Switzerland, has
done a lot of work on rats and things but it's not of
much practical use. Wth the distance of a day or two
after death it is of no use at all in refining a tine of
death down to an hour bracket.

M/ book quotes the variation quoted by
many, many authors as to the onset and di sappearance of
rigor nortis and the variation is enornous. | won't
quote it but it's in there.

Q What about lividity, sir, is that
of any assi stance?

A.  Even nore useless. No value
what soever.

Q Now, noving into deconposition,
sir, | understand that yesterday you had occasion to go
to the coroner's office?

A Yes, | went to look at the
hi st ol ogy of Lynne Harper and | ooked at the slides.

Q And you hadn't | ooked at them
bef ore?

A. 1'd seen photographs, very good
phot ogr aphs taken by Dr. Pol | anen.

Q Right.
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A But just for sake of conpleteness,
| went to look at the actual slides.

Q And you net Dr. Pollanen while you
were there, sir?

A | did, yes.

Q And discussed the case with him
t 00?

A Yes.

Q And can you tell us, before perhaps
we go into what you saw on the slides, can you tell us a
bit about deconposition, sir, particularly as it applies
in this case?

A.  Deconposition again is another very
vari abl e phenonenon. All forensic pathol ogi sts who have
done a | ot of cases have seen doubl e deaths, two dead
bodies in the sane place, one which is in the sane
environnment but totally different degrees of
deconposition. There seens to be enornous variation even
in the sanme environnment. The environnment is al
i nportant, of course.

| hadn't really appreciated unti
recently how hot it was at the tinme of this death, this
unfortunately Welsh vision of Ontari o being snow covered
nmost of the tine, but to see that the tenperature is up

to 92 --
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Q WwWll, we think it rains all the
time in Wil es.

A You're right.

Q | think we're right too.

A That's a tropical tenperature, 92,
and I'mvery surprised now, especially that since |'ve
known that climatic know edge, that the body was in such
a good state because the histology, and I'Il cone to the
hi st ol ogy, was al nost free from any deconposition.

Q ©Dd you work -- have you ever
worked in tropical clinmes, sir?

A Yes.

Q Yoursel f?

A | was in the arny in Malaya for
three years in a hospital like MA S H and | was -- also
done WHO consultancy in Sri Lanka for a couple of nonths
which is also tropical and their bodi es woul d deconpose
in the first day.

Q And you provided ne as well with a
chapter or you actually have the book, but a book, the
aut obi ography of Dr. Sinpson; is that right?

A Yes.

Q And he wote a chapter in that
book, sir, on the Steven Truscott case?

A Yes.
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Q Is that right?

A Yes.

MR. LOCKYER: And | have a copy of that
chapter for the court.

THE REG STRAR:  Chi ef Justice, Exhibit
547

CH EF JUSTI CE MCMURTRY: Thank you.

EXH BIT NO. 54: Chapter fromthe

aut obi ography of Dr. Sinpson.

BY MR. LOCKYER:

Q It's just worth noting, sir, that
fromthat, it's the only reference I'll make presently,
at page 281 of his autobiography, a little nore than
hal f -way down the page, he points out that the
tenperatures in the last two days had not been far from
tropical, hastening deconposition. Do you renenber that?

A Yes.

Q Wile | have this, sir, and I'm
sure you're very diplomatic, Professor Knight, but we've
heard sonet hi ng about sone difficulties that existed back
in the sixties between Dr. Sinpson and Dr. Canps; is that
right?

A Yes. | lived through them

Q Can you diplomatically tell us

sonet hi ng about that?

NEESON & ASSOCI ATES 2028
COURT REPORTI NG AND CAPTI ONI NG | NC.
(416) 413- 7755



© 00 N oo o A~ W N Pk

N NN N NN P B R R R R R R R
a A W N P O ©O 0O N OO o M WO N +—» O

A \Wll, there was -- I'mnot sure the
cause of it, but they wouldn't speak to each other.

They, quite frankly, detested each other. Sinpson was a
very autocratic, egotistical man; Francis Canps was nuch
nmore a man of the people, so to speak, and they just
didn't get on. And in sone ways | feel Sinpson used this
case to kick poor Francis Canps a bit. I1t's obvious from
that extract in his autobiography.

| " m not saying that he coloured his
evi dence in any way, but he certainly took every
opportunity to use it to disconfort Francis Canps.

Q If we now go back to the
tenperature, sir, you told us your opinion is sort of
near tropical kind of tenperature, and your understandi ng
of the issue of deconposition of Lynne Harper's body
before yesterday was you had considered the issue; is
that right?

A Wll, | know that Dr. Penistan had,
in his first, certainly first report had said when he
first saw the body said the body was free from
deconposition, words to that effect.

Q Yes?

A.  Then he later nodified that saying
t here was subcutaneous autolysis, in other words

deconposi tion under the skin, which seened to be odd to

NEESON & ASSOCI ATES 2029
COURT REPORTI NG AND CAPTI ONI NG | NC.
(416) 413- 7755



© 00 N oo o A~ W N Pk

N NN N NN P B R R R R R R R
a A W N P O ©O 0O N OO o M WO N +—» O

me and there certainly was no evidence on the histol ogy |
saw.

Apart fromthe genital organs, which
are al ways nost vul nerable to deconposition because
they're noist and they are attacked by flies and
whatever, the tissues | saw were alnost totally free from
deconposition and that seens difficult to reconcile with
45 or 48 hours lying in that tenperature which has been
recorded.

Q You've also been -- you also nore
recently had a chance to | ook at the three versions of

t he aut opsy --

A Yes.

Q ~-- prepared by Dr. Penistan; is
that right, sir?

A Yes.

Q As a practising forensic
pat hol ogi st, do you have any sort of understandi ng of how
Dr. Penistan's estinmates of tine of death could have
noved around, so to speak, in the way that they did?

A | found it very puzzling because
there are three, two handwitten reports and a typed
report, and the tines are very vari able.

| wasn't sure on the first one, which I

t hi nk says 40 hours since death, whether he based that on
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his exam nation of the body externally. The way it reads
is that he went to the scene, saw the body and wote 40
hours, but | don't think it worked |ike that.

| wasn't sure whether he'd witten 40
before or after he had seen the stomach contents.

Q Yes.

A.  Then the 40 changed to | forget the

figures but | could find them

Q 367
A 36
Q 30 to 36

A 30 to 36. And then a third edition
becane 45 and a half to 45, | think, which | think is
extraordinary, for tw reasons. First of all, to put a
hal f hour in, to put a half hour in imediately damms him
in ny book as not know ng what he's doing. You cannot
put a half hour estimate from any paraneter whatsoever.

The best you can do, after ny Gernman
col | eagues have done their nagic with tenperatures, is
plus or mnus 2.8 hours each side of the true tine of
deat h.

Q That's not in stomach contents, any
content ?

A Yes.

Q And how long after death woul d you
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be plus or mnus 2.8 hours?

A You can't do it for nore than 24
hours because the body is down to environnental
tenperature then. So for sonmeone at 48 hours distance to
put down 45 and a half hours is an indication they don't
know what they're doing, to be crude, because it's just
not right. And it also, | have to say, perhaps
suspicious is too hard a word, but it seens very strange
t hat he happened to | and upon exactly the right w ndow of
opportunity of access of M. Truscott to Lynne Harper,
and, | nean, for years the forensic fraternity have
ki cked this case around in discussion and that has been
one of the points which has often been nentioned.

Q If we now nove, sir, to
probabilities in this case, if | may, are you able, sir,
to give us atineframe in which it is probable in your
opi nion that Lynne Harper likely died?

A It has to be fromthe tine she went
off on the bicycle to the point where the body was found
and | can't see any way of refining it better than that.

CH EF JUSTI CE MCMURTRY: |'m sorry?

THE WTNESS: Fromthe tine she was
| ast seen.

CH EF JUSTI CE MCMJURTRY:  Yes.

THE WTNESS: Until the body was
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di scover ed.

CH EF JUSTI CE MCMURTRY: | thought you
added sonething to that.

THE WTNESS: | said | can't see any
way of refining that to a nore accurate esti nate.

CH EF JUSTI CE MCMURTRY: | see. Thank
you.

BY MR. LOCKYER:

Q And if you just focus, and | know
this is not a very good way of doing things, but I'm
going to ask you to do it anyway. If you just focus on
t he deconposition aspect of the case, sir, or lack of it,
where woul d that put you, the deconposition side of
things, in ternms of the probability that she died shortly
after 7 p.m on June 9th?

A.  Again, deconposition is a very
vari abl e phenonenon, but given the excellence of
preservation of the sections | saw yesterday, | find it
hard to believe that the tinme of death was as far back as
7 or 8 o'clock on the 9th of June. | can't put it nuch
nmore strongly than that, but | would favour a |lesser tine
but there's no way of quantifying it.

MR. LOCKYER: Al right. Thank you,
sir. Those are ny questions.

CH EF JUSTI CE MCMURTRY: Thank you.
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MR. ALVARC: Chief Justice, | have a
book of extracts of materials that I'll probably be
referring to sonme, not likely all

THE REQ STRAR:  Exhi bit 55, Chief

Justi ce.
EXH BIT NO. 55 Cown's nmaterials in
exam nation of Dr. Bernard Knight.
CRCSS- EXAM NATI ON BY MR, ALVARC:
Q Dr. Knight, good norning, first of
all, and I would |like to thank you, | understand you cane

a long way to be here, so | would like to thank you for
doi ng that.

|"d like to begin with | guess what
we'd call the nore extrene of your statenents, and |
appreciate that your opinionis a little nore conpl ex
than what |'mgoing to put to you but we'll start with
this and see where it goes.

One thing that you told M. Sandler in
your interview was that stomach contents are useless in
determning time of death, and in your book, "Knight's
Pat hol ogy, " which is another one of your books, you also
say with the one exception of the last neal, the nature
of the last nmeal, that they are quite irrelevant in
providing tinme of death.

Is that the essence of your opinion, if
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| could put it that way?

A Yes. | mean, a nore accurate way
of putting it would be that the margins of error are so
wide as to nmake the exercise really futile.

Q And the margins of error emanate
fromthe fact that there is great variability in the
stomach enptyi ng?

A Miltifactorial variability. There
are so many different vari ables.

Q And | think, as you noted, that's
true of pretty well any nmethod of determining tine of
death, at |east pathol ogy nethods; is that correct?

A.  Yeah, there are no other nethods.

Q Pardon ne?

A.  There are no other nethods ot her
t han pat hol ogy.

Q Well, | guess what |I'magetting at
is when you're relying on things |ike postnortem changes,
putrefaction, rigor nortis, body tenperature, they are
all subject to great variability as well?

A, Certainly, yes.

Q And none of these nethods can
provide certainly a precise tine of death?

A. No, you nust offer a range and the

range varies according to your data.

NEESON & ASSOCI ATES 2035
COURT REPORTI NG AND CAPTI ONI NG | NC.
(416) 413- 7755



© 00 N oo o A~ W N Pk

N NN N NN P B R R R R R R R
a A W N P O ©O 0O N OO o M WO N +—» O

Q | don't understand you, though, to
di sm ss these other nethods necessarily as usel ess or
irrelevant in the way that you do with stomach contents;

woul d that be accurate?

A Well, stomach contents is the worst
of all, | suppose that's what | neant.
Q In what sense? | nean --

A \Wll, the least accurate. O the
nost 1 naccurate.

Q Have there been studies conparing
t he accuracy of postnortem changes, for exanple, to the
use of stomach contents?

A No.

Q There haven't been. So this is
just a sense that you have that it's not accurate or it's
| ess accurate?

A Yes. It's ny sense. | don't go
back to experience, but it's the worst of all of them
None of themare really good. As | said about ny
textbook, really, it tells you you can't do it but it
tries to set paraneters for each nethod to see where the
l[imts of error are.

Q But in all cases, and when we're
relying on things |ike putrefaction, for exanple,

deconposition, the ranges even in those types of cases
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when you rely on that is still fairly broad?

A Yes.

Q Wuldn't you agree with that?

A Yes.

Q In your report, and this is the one

that's dated Decenber 2000, you cite a nunber of
authorities in support of your proposition that stonach
contents are not useful in determning tine of death.

A Yes.

Q Now, I won't take you to all of
them but | believe they're at tab A of the blue vol une
and they begin at page 5.

A Tab A

Q This is the appellant's w tness
book and again, as M. Lockyer pointed out, that issue
hasn't been resolved yet. [|'mnot going to be reading
but would you agree with ne that not all of the authors
that you've cited take the view that stomach contents are
useless or irrelevant in determning tinme of death?

A No, I'msure they didn't use those
wor ds.

Q WwWll, you did when you -- you did
when you were interviewed by --

A.  They didn't use those words.

Q They didn't use those words, |I'm
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sorry. They didn't use those words?

A No.

Q Is it your view that all of the
authors that you rely upon take the view that you
shoul dn't be using stonmach contents?

A Well, no, | don't say you shoul dn't
be using them Al I'"'msaying is the information you
gain fromit is so poor it's hardly worth the effort.

Q It'slimted, the information. And
| think sone of the comments at |east in these passages
suggest that you can use them but great caution nust be
exercised in using them and you would agree with that?

A. That's ny whole pitch on this.

Q And | appreciate this may be a
matter of rhetoric or whatever, but you would agree that
there's some |imted useful ness to stomach contents just
as there is to any type of evidence of postnortem change,
body tenperature, that kind of thing?

A Well, that's a big generalization.
Yes, there is a very limted use. It's so limting as to
be al nost non-existent.

Q Wwll, if a pathol ogi st was
conducting an autopsy and he's prepared to give a range
and he's prepared to acknow edge all the variability and

prepared to consider all the factors and not just stomach
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contents alone, would you suggest it would be

I nappropriate for a pathologist to give an estimte of
tinme of death based on all those factors, assum ng that
he gives a fairly broad enough range in doing so?

A No. Wll, this is what we al ways
try to do. But ny point is we nust be very cautious to
make our tine of death bracket w de enough to enconpass
all the potential errors.

Q You wouldn't refuse to give an
estimate of the time of death, let ne put it that way, if
you' re conducting an autopsy?

A No, Dr. Jaffe tends to go to that
extreme but | wouldn't go to that extrene. | would
suggest a tine of death and i medi ately put a caveat, of
course it mght be beyond that. Even in these very
accurate estimates done by ny Gernman col | eagues, al
their work gives a 95 percent probability, that nmeans
there's five percent that could be wong.

Q Raght. It also would be inportant
for pathol ogists to acknow edge, whether it's in a report
or in testinony, what the variabilities are and the
potential limtations are to that?

A Yes, we always do that. W should
do.

Q So there is sone very limted
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useful ness to stomach contents just as there is to any

ot her, and you've witten a book about estimations of
time of death and | take it that you're not eschew ng the
estimation itself, the fact the pathol ogi st may do that,
as long as it takes into account --

A, The estimation of the tine of death
is avital part of our work, we attenpt to do it anyway,
but within the spectrum of nmethods we use, stomach
contents is at the bottom

Q Al right. 1| take it while we
certainly know nore about gastric enptying today than we
did in 1959, would you agree with nme that it was known in
1959 that gastric enptying was subject to great
variability?

A Yes, certainly.

Q And would you agree with ne this
was known to Dr. Penistan?

A. | don't know what he knew.

Q Wll, fromthe record, fromthe
materials that you've read --

A Yes, yes. Yes, he's admtted.

Q He acknow edged that there's great
variability?

A And then still had given an

unrealistic tinme of death.
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Q Fair enough. Fair enough

could ask you in these materials to turn to the passage |

amreferring to and it's at tab 1.

M. Truscott's counsel

asks Dr.

A Ckay.

Q SolI'll just read it very quickly.

Peni stan a series of questions:

"Doctor, | suggest to you that

there are many factors that enter

into the digestive process.

ei ther speed them up or slow them

down?

Answer: Many.

Question: And they are very

variable, are they not?

Answer : | amafraid | don't

under stand what you nmean by factors

bei ng vari abl e.

at the tine is M. Donnelly and he

Question: The person's digestive

process may vary from day-to-day

W t hout any apparent cause?

Answer : Yes.

Question: Yes. Enotion can be a

consi derable factor in the digestive

process, can it not?
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Answer: Yes.

Question: Wether it is troubled
or untroubl ed?

Answer: | don't know that
troubl ed enotions have a very great
deal of effect. Unpleasant enotions
do.

Question: And frustration hel ps
to sl ow down digestion, does it not?
Answer: If it leads to anger.
Question: Enotional upset or
anger would lead to the sl ow ng down

of the digestion process?

Answer: Yes."

Just alittle nmore and 1'll read it

just for the sake of conpl et eness.

"Question: Wat about resentnment?

Answer: | think if it is
acconpani ed by anger, yes.

Question: And inproperly
masticated food can be a very serious
interference with the digestive
process, can't it?

Answer: It can slow them down."

Now, |'mnot sure if you agree with
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that very last proposition, but generally speaking with
the remai nder of the propositions would you agree that
Dr. Penistan's, if | could put it, concessions were
pretty accurate?

A Yes.

Q In ternms --

A \Well, he's speaking the truth, all
those factors do affect digestion.

Q And he acknow edged that -- he
acknow edged that there's a great deal of variability in
usi ng stonmach contents to estimate tine of death?

A Yes.

Q Wuld you agree with nme al so that
those w tnesses, those expert w tnesses who testified in
1966 at the Reference, and | take it you have read the
evi dence of those w tnesses, they al so accepted that
gastric enptying was subject to great variability?

A Yes.

Q And pretty well all of them would

you agree with that?

A Yes.
Q | just want to take you to a
couple, I'"'mnot going to take you to themall, but if you

could go to tab 6, and this is Dr. Jaffe's opinion at

page -- actually, go to page 336. Just picking up where
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| think I have it highlighted there:

"...And two equally conpetent
observers | ooking at the sane stonach
contents may get very different
i npressions and therefore arrive at
very different concl usions regarding
the time of death. This nmakes it
basically al nost a usel ess nethod. "
Do you agree with that?

A That's nore or less what | said a
few m nutes ago.

Q It sounds like your opinion
correct? The second one, if | could take you to, would
be the opinion of Dr. Canps and that's at tab 8. And
"1l just read fromthe top, it's the first question and
answer :

"First of all, Dr. Canps, what is
your opinion as to whether the
contents of the stomach and the state
to which digestion has proceeded in
relation to the | ast known neal
consuned by the deceased, is a
reliable guide to the tine of death?

Answer: It is so variable that

this generally has been described as
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bei ng of no value in assessing the

time of death within alimted

period. That is to say, what you can

say is, first of all,

that the

contents indicate the nature of the

| ast neal that the person has had.

In other words, it enables you to say

t hey have had nothing el se to eat

since the |ast neal.

And, secondly,

that death has occurred within a

nunber of hours.

It

is possible, by

taking other matters into

consi deration, to place perhaps

within that nunber

di stance in one or

of

ot

but ot her than that,

i npossi ble.™

hours a
her direction;

it is quite

| take it you agree with that as well ?

A Yes.

Q That also sounds |ike your opinion.

"1l just take you to a Crown witness also for the sake

of conpl eteness, and that's Dr. Gerber

10, page 440, and this is Dr. GCerber

cross-exanm nation, | believe.

in

and that's at tab

"Question: Do you agree that the

NEESON & ASSQOCI ATES
COURT REPCRTI NG AND CAPTI ONI NG | NC.

(416) 413- 7755

2045



© 00 N oo o A~ W N Pk

N NN N NN P B R R R R R R R
a A W N P O ©O 0O N OO o M WO N +—» O

amount of food in the stomach in
relation to -- only permts you to
estimate the tinme of death within
relatively wide limts?
Answer: Estimate or approxi nate.
Question: Not determ nate?
Answer: Not determnate.”

Now, that may be a little confusing, |
suppose.

A. | have no idea what that neans.

Q Wll, it seens that he's agreeing
with the proposition that's put to himthat you can only
estimate or approxinmate within wide limts, and you don't
di sagree with that proposition?

A No.

Q And that sounds, again, it's
roughly your opinion as well? | think you discussed very
briefly with M. Lockyer this notion that you can't
really test academ cally this idea that gastric enptying
may be del ayed by sone threatening or torture or sone
period of tornment. It's not sonething that you can
really test scientifically; is that correct?

A Right.

Q And as you noted, you can't really

feed soneone, kidnap them terrorize themin order to see

NEESON & ASSOCI ATES 2046
COURT REPORTI NG AND CAPTI ONI NG | NC.
(416) 413- 7755



© 00 N oo o A~ W N Pk

N NN N NN P B R R R R R R R
a A W N P O ©O 0O N OO o M WO N +—» O

what the effect is on their gastric enptying. Let ne
suggest this. That even if you assune that it may have
that inpact, would you agree that it wouldn't have that
i npact of necessity; that it nmay be that soneone in that
kind of situation may still go through the normal, or |
appreciate normal is a rather broad word, but it nmay not
del ay the gastric enptying?

A, The answer to that is | don't know
but 1'd be very surprised if it didn't because the
physi ol ogi cal reactions to the fear, flight, all the rest
of it are laid down by the neuro system the endocrine
system of the body. 1It's not a matter of choice. You
can't say I'mnot going to be frightened. So |I doubt
t hat .

Q Hostages have to eat too, you would
agree with that, wouldn't you? That at some point the

body nmay adapt to the situation and --

A. | don't know the answer to these.
| don't know. | doubt --

Q I'msorry?

A. | doubt if anyone el se knows.

Q Al you have to base this on is
agai n anecdotal evidence which is based on your
experience?

A.  There are publications | nentioned
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this norning, Hans Puschel from Hanburg who did a whol e
series of autopsies on people who had various events and
showed that up to 11 days a whole neal could stay in the
stomach, so there is sone evidence.

Q These various events, though, are
things like illness, coma, that kind of thing, would you
agree with that?

A It's in ny book sonewhere. | would
have to ook it up. There were a whole range of things.

Q But certainly if you're going to
have a delay of stomach enptying that runs sone 11 days,
that's beyond what woul d be normal ?

A.  That was the extrene and he had a
whol e spectrum fromnore than a day to 11 days.

Q And your exanple of the notorcycle
driver, that was a person who was in a coma for a nunber
of days?

A Oh, sure. | agree that serious
injury makes it nuch |onger but when we're talking as in
this case of virtually mnutes, you can't -- you can't
di sregard a | esser degree of enotional trauna.

Q In this particular case, the
Truscott case, a pathologist can't really specul ate as
to, one, what happened to Lynne Harper after she

di sappeared, and two, what effect this m ght have had on

NEESON & ASSOCI ATES 2048
COURT REPORTI NG AND CAPTI ONI NG | NC.
(416) 413- 7755



© 00 N oo o A~ W N Pk

N NN N NN P B R R R R R R R
a A W N P O ©O 0O N OO o M WO N +—» O

her gastric enptying. You'd agree wth that?

A, The first one is none of his
busi ness. W're not detectives. The second one | think
has enough nedical content for us to say that an
enotional inpact would have had an effect on gastric
enpt yi ng.

Q That's assum ng there was an
enotional inpact. Again, that's speculation or at |east
it's one --

A Yes, yes. W are entitled to say
that if X happened then Y is a consequence.

Q And you are aware of Dr. Penistan
having witten in his autopsy that, and | appreciate you
di sagree with the narrow range of tinme that he applied in
this case, but he did say unless sone conplicating factor
was present that he wasn't aware of. You renenber that
little phrase he used?

A Yes.

Q That woul d be an acknow edgnent
again all these other things are possibilities and that
they may have an inpact on the tine of death?

A Yes. But it certainly doesn't
validate his tinme of death.

Q It's an acknow edgnent, though, of

the variabilities that may exist?
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A Yes.

Q You agree with ne that Dr.
Penistan's estimation of tinme of death wasn't solely
relying on the stomach contents but he factored into his
opinion the state of the body at the tinme it was found?

A Al | can say about that is he was
wong to apply that tinme of death. |[|f he was using rigor
nortis, deconposition and hypostasis.

Q He was wong to narrow it to such a
smal | tinmefrane?

A It's a ludicrous application. It's
beyond any belief sonetines. | nean, as | say, this case
is well known in the forensic fraternity as being
remar kable for this particular application of a tight
time of death on poor criteria.

Q And that's your understandi ng of
his evidence that he gave at the prelimand at the trial,
that he focused on a very narrow tineframe based on al
of these factors?

A Yes.

Q If I could take you, if you could
turn to tab 2 of this booklet, and beginning at line or
guestion 324, 1'll begin with the answer, "The anount,"
and this is Dr. Penistan talking and it's at the

prelimnary hearing:
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in your

report.

"The anount of rigor nortis
present was very slight. On the
basis of rigor | would consider that
death had taken pl ace approxi mately
two days before. The eggs and the
maggot s whi ch have been laid and
hat ched on the body suggest a simlar
peri od, perhaps |onger, but the
weat her was hot, as | recall, and the
body was lying in a pretty danp
environnment. The eggs and naggots
woul d therefore tend to hatch
rapidly. There were early postnortem
changes in the fat under the skin of
the body and in the major organs of
the body. Al of these findings I
feel were conpatible with death one
and a half to two and a half days
before the autopsy was done."

Do you renenber reading that?

A Yes.
Q | don't see any reference to that
A ' mnot --

Q Wll, your viewis that Dr.
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Peni stan was dogmatic and precise --

A In what you just read out, first of
all 1 disagree with some of it, what he's saying.

Q Ckay, fair enough.

A. Do you want ne to el aborate?

Q Co ahead.

A "On the basis of rigor I would
consi der that death had taken place approximtely two
days before,” well, that is a generalization that's not
valid. | nean, again, | go back to Penistan and his
anal ysis of people's opinions, approximtely two days
before. What do you nmean by approximately? |f by that
he nmeans one day to three days, well, fair enough.

Q Al right. He does and concl uding
it at |east based on the postnortem changes --

A Again, | haven't finished actually.

Q Sure, go ahead.

A, He says there were early postnortem
changes in the fat under the skin of the body. Well, |
| ooked at the histology yesterday and | couldn't see any,
nor could Dr. Pollanen as far as I know. Al these
findings were conpatible with death one and a half to two
days before the autopsy.

Q Actually he says two and a half

days.
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A Two and a half days, fair enough
Conpati ble. Conpatible is a very different thing to
indicative. This case has been bedeviled, | think,
bet ween "conpatible with" and "indicative of."

Q This is Dr. Penistan tal king here
and he says, he gives what you ask a pathol ogist to do,
he gives a range of tines as opposed to focusing on a
specific tinme, which is your criticismof himat the
outset. Do you agree with that?

A.  Sure, but then he gives a fixed
time in his postnortemreport. You can't have it both
ways.

Q Wwell, you' ve |ooked at all the
di fferent postnortemreports, he doesn't give a fixed
time in all of them Maybe the range that he gives isn't
to your liking but he certainly gives ranges in all of
t henf

A. A range of half an hour is
| udi crous.

Q Al right. 1In his prelimnary
hearing testinony, the range of one and a half days to
two and a half days, is that |udicrous?

A Well, ny philosophy has al ways been
that an expert w tness should say sonething and stick to

it, not chop and change.
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Q This is defense counse
cross-examning himat the prelimnary hearing and |'m
assum ng that was avail able to defense counsel to use at
trial.

A Wll, I"'mlooking at it froma
pat hol ogi st's point of view  You make your m nd up, you
stick to it.

Q Let's goto his trial testinony
which is the next tab over. And it's put to him

"Doctor, you told us about the
postnortem changes in this body?
Answer . .. "

A I've lost you. Were are you?

Q Tab 4, | beg your pardon, tab 4.
M/ m st ake.

A Ckay.

Q It's right under where it says
"Cross- Exam nation by M. Donnelly."

"Doctor, you told us about the
postnortem changes in this body?

Answer: Yes, sir.

Question: And there were many
factors that could contribute to the
variation of tine that it would take

for those changes to occur, would it
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not ?

Answer: Yes, sir.

Question: And that is not a very
accurate way of estimating the tine

of death. It would be difficult to

tie it down to within five or six

hours of those changes, wouldn't it?
Answer: Yes, sir."

Now, the time is put to himas five or
si x hours but he certainly acknow edges, woul d you agree
that he acknow edges that the tinme of death estinmate that
he gives mght well be outside of the range involved in
the CGrown's all egation?

A Yes, he acknow edges it but he
still gives it a very tight tine of death when the chips
are down, so to speak.

Q | want to take you to one nore
passage and this relates nore to the stonach contents
issue and it's at tab 5. I'mnot sure if you' ve ever
seen this. This is a Toronto Telegram article. This was
found, Chief Justice and Justices, this was found, as |
understand it, in M. Justice Martin's box nunber 8. And
the date of this article is March 31, 1966 which is about
si x nmont hs before the Reference.

| want to take you down the first
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colum where it's highlighted or at |east sidebarred.
Dr. Penistan -- do you have that in front of you?
"Dr. Penistan states

unequi vocally: 'If either the Crown

or the defense had asked ne if the

girl mght have died nmuch later than

7:45, | would have had to agree.”

Now, would that be an accurate
statenment of limtations of estimating tine of death?

A If that is true, | wonder why we're
here today, to be honest.

Q And going to the next columm, I
won't read the whole thing but 1'll go to the next columm
and it's al so sidebarred:

" However, pathol ogi sts know t hat

di gestive processes may be | ong

del ayed by stress of any kind."

Again that's a quotation of Dr.

Peni stan. You agree with that as well?

A.  Sure.

Q And that's an accurate statenment?

A Yes.

Q You would agree with ne that in
this passage at |east Dr. Penistan acknow edges the

[imtations to the use of stomach contents in estimating
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time of death?

A.  He acknow edges them but he doesn't
seemto apply them

Q This is 1966. Just a few questions
about the slides. You were certainly aware of Dr.

Peni stan's observations before you | ooked at the slides,
that there was very little or no deconposition in the
body?

A.  1've seen very good photographs
taken by Dr. Poll anen.

Q And you'd agree wth ne that by and
|arge, and | appreciate the exception that you' ve given
with respect to the subcutaneous fat, by and | arge the
slides really confirmDr. Penistan's observati ons about
the mninmal state of deconposition?

A. | had a feeling that sonething we
read not |long ago, he was a bit nore strong than m ni nal .
| mean, in other words, they weren't mnimal. Perhaps
|"mwong. Anyway, they were mninal.

Q Sorry, the changes were m ni mal ?

A.  The changes were mnimal to
non-exi stent, especially the findings in the liver were
as if they were fresh.

Q And you knew at the tinme certainly

that you | ooked at these materials before you | ooked at
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the slides that it was hot and humd in that clinmte and
that was the description given by Dr. Penistan?

A Yes.

Q And today you take the view after
havi ng | ooked at the slides that the difference in the --
that you woul dn't have expected a body to be in this
state being two days out in those conditions?

A No, | wouldn't have expected this
appearance in a body left outdoors for let's call it 48
hours in that tenperature, maxi mum being 92, and even
nighttinme tenperatures weren't all that low, but | would
i medi ately say that of course the range of variability
is very great. |I'mjust surprised but I wouldn't go any
stronger than that.

Q In fact, in your book "Knight's
Pat hol ogy" and correct nme, you | think stated that in an
average tenperate climate you woul dn't expect
putrefaction to begin for three days?

A. No, but ny average seens to be
different to Ontario.

Q | guess the point I"'mnmaking is
that you m ght expect in hot, humd conditions that given
the variability of postnortem changes that the heat and
hum dity mght only accelerate it by a day or so from

your three-day rough estimate?
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A. Mre than that. | worked, as
you' ve heard, in Malaya for a long time with the arny and
in Sri Lanka and their bodies would go off on the first
day, sonebody dies in the norning, by the evening they're
goi ng off.

Q \Were any of these bodies found in a
bush?

A Mst of them

Q They were nostly found in the bush?
What were the tenperatures like in those days?

A, About the sane, in the nineties.
Ontario was tropical if those tenperatures are correct
for dinton, that nust have been a very hot period.

Q | guess the other point |'m making
too is that you were aware before you | ooked at the
slides of roughly the tenperature conditions, and nunber
two - -

A | didn't know until Dr. Pollanen's
report. It mght be in there somewhere but | didn't
realize it was that hot.

Q Just one -- | don't have nmuch nore
to go onthis. | want to take you to a hypothetical that
M. Sandl er put to you when he interviewed you back in
2001, and this is at page -- at tab C of this blue --

A That's ny -- okay. | have it here
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Q If you could turn to page 44.

A Yes, okay.

Q And just for -- again, to be fair,
it's about two pages, I'mgoing to read fromthe top and
| think it's fairly inportant. And the question that

M. Sandl er asks is:
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"Now, going on to sone of the
ot her things that were nentioned
here, there's been sone suggesti on,
and this is a suggestion that you've
adopted as well, that trying to time
deat h based upon these stomach
contents or gastric enptying is
unreliable in a court of |aw.

But let ne ask you this. 1've
put to you a series of facts and
let's assune that the police cane to
you as a pathol ogi st and a consult ant
in a crimnal investigation and said
here's what we know, Dr. Knight.
This is what we know about when she
ate her neal. This is what we know
about what Dr. Penistan observed and

let's assune the accuracy of his
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observations for the purposes of our
di scussion. We'd like to have sone
handle on - | don't know if that's an
expression that's used in Wales - but
we'd |like to have sonme sense of a
time period that we should be | ooking
at here, recognizing its
unreliability in a court of |aw, what
kind of tinme period do you think we
shoul d be | ooking at? Wat would you
tell then?

Answer: Well, | wouldn't answer
themuntil they told ne a little bit
nore. |s there any evidence that she
was assaulted and took sone tine to
die? O she was chased or frightened
or whatever? They may not know that.
| would certainly want to ask that
first.

Question: Let's assune their
answer was we've descri bed how she
was found, you know all about the
body site from your reading; beyond
that, I nmean, we really don't know a

heck of a | ot about whether she was
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frightened or anxious or --

Answer: Well, 1'd tell themif
there's a significant anount of
stomach contents in there, it would
be likely, and nore strongly than
likely, that she died within, say,
three hours of having that neal. But
| would inmediately put a very strong
qualifier on it saying that's just a
very rough estimate and there are
many nodi fying factors which m ght
make that wong. But, | nean,
there's no doubt about it; nost
peopl e, they enpty their stomachs in
a few hours. A few hours. | nean,
it varies a lot. Anything from an
hour and a half to four hours. But
there's |lots of exceptions. But,
general ly speaking, | nmean, if it was
a civil case for sone reason, the
bal ance of probabilities would be
that. It would not be reasonable
doubt. | always draw this
di stinction about standard of proof.

| say okay, probably within a couple
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of hours but, you know, | may be

wrong. "

A Yes.

Q Do you recall this passage?

A Yes, sure.

Q You still agree wth that
st at enent ?

A Yes. This of course is trying to
help the police in the early stage of investigation. 1'd
never go to court on oath and say she nust have died
between X and Y on stomach contents. This is just a help
with very strong caveats which you just read out. |
m ght be totally wong.

Q I'msorry.

A That | mght be wong. But if it
hel ps the police to do their job, but it's certainly not
a probative statenent that |I'd swear to in court.

Q The distinction you make, | think,

as | read it anyway, is that it's the |level of certainty.

A Yes.

Q That's at issue here.

A Sure.

Q It's probable, but if you apply a

reasonabl e doubt standard to this particul ar piece of

evidence, it wouldn't make it?
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JUSTI CE DOHERTY: Sorry, | didn't hear
your answer to that question.

THE WTNESS: |'msorry, what?

BY MR, ALVARC:

Q If I could rephrase --

A | just agreed, | think. | said
certainly, | think, to whatever proposition was put to
ne.

JUSTI CE DOHERTY: You nean it's a
reasonabl e doubt standard that you would apply to your
opi ni on?

THE W TNESS: Yes.

BY MR, ALVARC:

Q You' d agree wth ne then that based
on that at |east, on what you've said, that taking it in
terns of probability versus the reasonabl e doubt
standard, your professional opinion in this case, taking
into account all appropriate qualifiers, is that Lynne
Har per probably died within two or three hours of her
last nmeal. |Is that accurate?

A Wll, I've said anything from an
hour and a half to four hours. This of course was before

| had the benefit of reading Dr. D amant's exposition

whi ch pushes that up nuch further, six hours. If I'd
been asked this today, |I'd have said six hours because |
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reasonabl e doubt standard to that statenent?
A Yes.
Q But certainly probability, even

let's take the six hours that you gave, within siXx

hours --
A Yes.
Q ~-- of eating the neal ?
A Yes, yes.
MR. ALVARC: | think those are all ny

questions, Dr. Knight. Thank you very nuch.

RE- EXAM NATI ON BY MR. LOCKYER:

Q Just a few things. Just in
relation to tab 2 of the book that the Crown provided
you, sir, he read to you froman extract fromthe
prelimnary hearing, and it was really just the next
answer that | thought was worth reading, it was at page
55, and actually the next answer but one and ny friend
stopped | think it's answer 3, | can't do the nunbers.

But in any event, if you nove down to where it says 325,
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Sir.

A Yes.

Q Do you renenber this is the extract
where Dr. Penistan first of all tal ked about the rigor
nortis neaning that death had taken place approximately
two days before and then an assessnent of the findings in
relation to that and eggs and naggots, it suggested to
hima day and a half to two and a half days.

A Yes.

Q At 325 he says:

"There was sone other material |
didn't identify fully, and | handed
the contents of the stomach to
Cor poral Sayeau for preservation. It
is ny opinion that the food in the
stomach had been there for |ess than
two hours, probably nore than an
hour, so that if we accept Ms.
Harper's timng, death would, in ny
view, have occurred between 7:15 on
the evening of June 9th and 7: 45,
whi ch woul d be two hours after the
consunption of the neal, and I would
think earlier during that period

rather than | ater. | think that's
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all 1 have to tell you, sir."

So it would seemthere that Dr.

Peni stan has strayed into that half hour period. In
fact, he seens to be defining it even further, suggesting
perhaps nore of a 15 mnute period in that extract.

A To ne that's totally unacceptabl e.
It's nonsense.

Q Tab 5, sir, ny friend read to you
fromthis newspaper article in the Telegram | just
noticed a part of the interview that may reflect on part
of your evidence in-chief. |If you |ook under the heading
"Estimate" on the right-hand side, Dr. Penistan
apparently here clarifies why he pinpointed the tinme of
death between 7:15 and 7:45 eventually and not as he had
originally -- sorry, he clarified the tinme of death
between 7:00 and 7:45 and not originally as he said, 7:15
to 7:45, where he said in the nost nortemreport --
sorry.

"Dr. Penistan also clarified

anot her point of apparent

m sunder st andi ng whi ch has brought

himcriticismfromMs. LeBourdais.

In the postnortemreport he
estimated the tinme of death at 7:15-

7:45 p.m, but at the trial said
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7-7:45.

The difference, Dr. Penistan

says, was because originally he

under st ood Lynne Harper was |ast seen

at 7:15. Later he said he | earned

she was |l ast seen at 7 p.m"

Is that the way a pathol ogi st shoul d be
estimating tine of death, sir?

A Not at all. As | say, | don't wsh
to be disrespectful to Dr. Penistan's nenory, but this
sort of activity is very unusual or at least is very --
yeah, unusual. | nean, to set the tinme of death in those
smal | paraneters which happens to fit exactly into a
w ndow of opportunity of access to the victimis very --
the only word | can use is suspicious.

Q Finally, sir, ny friend asked you
what your probability would be in terns of the six-hour
figure, right at the end of your exam nation. Does that
figure include within it the variables such as stress and
the like, sir, if we visualize what m ght have happened
to Lynne Harper before she died?

A. No, fromthe context of Dr.

D amant's explanations, this is the norm whatever the
normis, the average. Taking all the other factors such

as especially enotionally frightened, whatever, would
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extend that many-fol d.

Q So the six hours limt that you
said in terns of a probability is the stress-free limt;
is that --

A.  Yes, because in this hypotheti cal
the police weren't able to tell ne anything about
factors, as is usual. So you have to go on the norm
then you can multiply that normenornously if you know --
if you knew there were these factors of enotional stress,
as Puschel and peopl e have shown.

MR. LOCKYER: Al right. Thank you,

JUSTI CE WEI LER: | was just wondering,
sir, if you could assist ne with sone general comments.
When you find -- when you're | ooking at a body and if for
the sake of argunent the majority of the body is
reasonably well preserved but one part of the body is
substantially nore deconposed than another part, could
you tell me, assum ng that the body wasn't lying in water
or anything like that, could you tell me what would sone
of the factors be that would result in greater
deconposition at one part of the body as opposed to
anot her ?

THE WTNESS: Yes, My Lady. 1It's not

unconmmon to find that. Sonetines we have no expl anati on.
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O course, as | said, sone of the parts of the body are
nore vul nerabl e to deconposition, especially the genitals
whi ch are noist, especially if they are exposed, as |

t hi nk was the case here.

But even apart fromthat, deconposition
usually is fastest in the nore noi st areas of the body
and that nmay be due to hypostasis. |In other words, a
body lies on its back after death, the fluids, the bl ood
and the plasma tend to settle to the back of the body and
that wet tissue is nore likely to deconpose faster.

The other factor which is the nost
common is that the first signs of deconposition usually
appear on the |ower right abdonen of the appendi x area
because there the large intestine, the cecum is very
near the surface and the bacteria which start
deconposition are able to reach the surface first, so a
green patch on the right flank, right dorman (ph) is
often the first cause, but sonetines a body wll rot
badly in the legs and not in the head and sonetines we
have no expl anati on.

Much of forensic pathology is a
nystery, and the older | get, the nore nysteries there
are.

JUSTI CE WEI LER:  Coul d one other factor

possi bly be whether or not insects colonized that part of
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t he body?

THE WTNESS: Oh, yes. Insect
i nfestation accel erates deconposition. The maggots have
an enzyne, a proteolytic enzyne which di ssol ves protein.
In fact, | won't go into it, but in the arny this was
sonetimes beneficial in wounds in the jungle where the
maggots woul d actually cl ean out wounds, but in a dead
body they will accel erate deconposition.

JUSTICE VEILER: So | was just curious,
you were shown an extract, sir, fromthe trial witten by
Prof essor Sinpson, "Forty Years of Mirder," his
aut obi ogr aphy, and describing the Truscott case and at
page 281 he says:

"The tenperatures in the last two
days had been not far fromtropical,
hast eni ng deconposition. The girl's
vagi na was already riddled with
maggots, and any brushing or tearing
of the delicate entrance folds had
been disintegrated.”

THE W TNESS: Yes.

JUSTI CE WEI LER: He says:

"Peni stan found sone bruising and
swelling of the vulva, but it was too

putrefied to justify any detail."

NEESON & ASSOCI ATES 2071
COURT REPORTI NG AND CAPTI ONI NG | NC.
(416) 413- 7755



© 00 N oo o A~ W N Pk

N NN N NN R P R R R R R R R R
a A W N P O © 0o N OO 0o A W DN — O

THE W TNESS: Yes, this business of
bruising in putrefied areas is very difficult, and in
fact | think Dr. Pollanen has been doing sone research in
this area and | think he is an extrenely able researcher,
and | think some of his material mght alter our views on
being able to detect injuries in the areas of hypostasis,
of settlenment and putrefaction.

But it's very difficult to tell whether
an injury has occurred in a putrefied area and it's given
rise to many controversial cases.

JUSTI CE VEI LER:  Thank you, sir.

CH EF JUSTI CE MCMURTRY: \Well, thank
you very much, Dr. Knight.

THE W TNESS: Thank you, M/ Lord.

CH EF JUSTICE MCMURTRY: | think this
concl udes the evidence that we are going to hear at this
timte. So we will adjourn and w sh you all a pleasant
sunmer .

-- Wereupon the court adjourned at 11:40 a. m
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REPORTER S CERTI FI CATE

|, KIMBERLEY A. NEESON, RPR, CRR
CSR, CBC, CPC, Certified Shorthand Reporter, certify;

That the foregoing proceedi ngs were
taken before ne at the tine and place therein set forth,
at which tinme the witness was put under oath by ne;

That the testinony of the w tness
and all objections nade at the tine of the exam nation
were recorded stenographically by ne and were thereafter
transcri bed;

That the foregoing is a true and

correct transcript of ny shorthand notes so taken.

Dated this 17th day of July, 2006.
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PER: KIM NEESON, RPR, CRR, CCP, CSR
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