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[1] THE COURT:  The accused Charron, Degen, and Tobin ask 

that the charges against them as set out in Information 30919 

be judicially stayed.  They filed a Constitutional Questions 

Act notice on April 12th, 2011. 

[2] The charges against the accused arise out of a number of 

Motor Vehicle Act offences that are alleged to have occurred 

on May 15th, 2009. 

[3] The grounds for the application are that the trial of 

this matter has not occurred within a reasonable time and the 

prejudice to the accused arising from the unreasonable delay 

is severe and ongoing. 

[4] The accused rely upon s. 7 and 11(b) of the Canadian 

Charter of Rights and Freedoms for their application.  They 

seek a judicial stay pursuant to s. 24(1) of the Charter. 

[5] I have had an opportunity to review the affidavits of 

Leanne Sweet and Veen Aldosky, which were filed in these 

proceedings. 

[6] I have also had the opportunity to review the affidavits 

of the accused, Charron, Degen, and Tobin, which have been 

marked as Exhibits 3, 4, and 5 respectively in these 

proceedings. 
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[7] Finally, I have reviewed the transcripts of the 

proceedings for the following dates: November 25th, 2009; 

January 5th, 2010; February 9th, 2010; March 16th, 2010; 

March 30th, 2010; April 14th, 2010; and May 21st, 2010. 

[8] The history of these matters is as follows: the offences 

are alleged to have occurred on May 15th, 2009. The accused at 

all material times were members of the RCMP stationed in the 

City of Prince George, Province of British Columbia. They were 

not on duty at the time of the alleged offences. 

[9] On June 4th, 2009 violation tickets were issued and 

served on each of the accused for the following offences:  

i) excessive speed pursuant to s. 148(1) of the Motor 

Vehicle Act; 

ii) drive without reasonable consideration for others 

pursuant to s. 144(1)(b) of the Motor Vehicle Act; 

iii) failing to stop for police pursuant to s. 73(1) of 

the Motor Vehicle Act. 

[10] On July 13th, 2009, Mr. Alkema, counsel for the accused, 

sent a letter to the Traffic Court clerk at Prince George 

Court Services notifying them that he was acting for the 

accused.  Both parties agree that this is the appropriate 
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start date to use for the calculation of any delay. 

[11] The first request for disclosure from Mr. Alkema to the 

Crown was November 16th, 2009.  The notices of hearing dates 

set the date for hearings of these matters initially on 

November 25th, 2009.  That hearing was adjourned at the 

request of the police and was adjourned to January 5th, 2010 

for the purpose of fixing a new date for the hearing. 

[12] Information 30919 charging the three accused jointly was 

sworn on January 6th, 2010.  On January 11th, 2010 

administrative Crown counsel, Victor Galbraith, sent a letter 

to the Mr. Alkema indicating among other things that he had a 

binder of disclosure and he was in the process of reviewing 

it.  Mr. Galbraith said he would provide a copy to the accused 

of the disclosure as soon as possible. 

[13] On February 4th, 2010, the initial disclosure package was 

delivered by Crown counsel to the accused. 

[14] The first appearance on Information 30919 was 

February 9th, 2010.  At that hearing the matter was adjourned 

to March 16th, 2010 for an arraignment hearing. 

[15] On March 16th, 2010 the arraignment hearing was adjourned 

to March 30th, 2010 as the Crown indicated they would be in a 

position to provide further disclosure to the accused by that 
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date. 

[16] On November 30th, 2010 the arraignment hearing was 

adjourned to April 14th, 2010 to accommodate Crown counsel's 

disclosure to the accused.  On April 14th, 2010 this court 

fixed a date for a pre-trial conference to be held on 

May 21st, 2010. 

[17] On May 21st, 2010 the accused requested some time to file 

their application for disclosure, which was granted by the 

court.  The matter was adjourned to June 28th, 2010 in the 

judicial case manager's office for the purpose of fixing a 

date to hear the disclosure application. 

[18] On November 24th, 2010 the accused filed their 

application for disclosure. 

[19] On November 29th, 2010 I heard the application for 

disclosure.  At the conclusion of that hearing, I ordered the 

Crown to provide a list of documents, which they say were not 

relevant.  I also ordered the Crown to outline what steps the 

RCMP had taken in terms of gathering the documentation for 

disclosure. 

[20] The matter was then in the judicial case manager's office 

for the purpose of fixing a date for the continuation of the 

disclosure application on December 1st, 2010 and January 4th, 
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2011.   

[21] The matter was next in court on February 1st, 2011 at 

which time I had some further questions for the Crown counsel 

with regard to what documents they had disclosed to the 

accused by that point.  I made a further order for the Crown 

counsel to produce to the court any documents by 

February 28th, 2011, which they were claiming privilege over 

with a view that I would review the documents before deciding 

if they were to be disclosed. 

[22] On March 15th, 2011 I gave my decision with regard to the 

accused's application for disclosure.  The application for 

disclosure had a number of categories of documents which the 

accused were seeking from the Crown, which were as follows:  

i) All information records regarding the 

consideration by the RCMP of pursuing criminal 

charges against the accused.  

ii) All information records regarding the Crown's 

response to Corporal Graham's May 22nd, 2009 

report.  

iii) All information records regarding 
communications between the RCMP and Crown 

counsel regarding the consideration of Criminal 

Code charges.  

iv) All information records relating to the 

decision that the RCMP would retain conduct of 

the prosecution, and all information records 

relating to the communications between 

Inspector Brewer, Sergeant McTiernan, and any 

other members of the RCMP with representatives 

from the Superintendent of Motor Vehicles, the 

office of the Superintendent of Motor Vehicles, 

and the civil forfeiture unit of the provincial 

government. 
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[23] The accused were largely successful in their application 

for disclosure.  I ordered that Crown counsel produce the 

following documentation to the accused by March 30th, 2011.  

That documentation is as follows:  

i) A copy of the complete file of the RCMP code of 

conduct investigation conducted in regard to 

the three accused. 

ii) A copy of the final decision of the code of 

conduct investigation. 

iii) A copy of the DVD containing a complete file of 
the substantive investigational file, North 

District File Number 2009-538, referred to by 

Sergeant John Bennett in his memorandum to 

Superintendent Butterworth-Carr of 

October 27th, 2009. 

iv) A letter dated May 17th, 2010 from Staff 

Sergeant McTiernan to Jennifer Johnston, the 

notes of Inspector Bomford dated May 25th;  

v) The email from Superintendent Butterworth-Carr 

to Inspector Brewer dated November 9th, 2009. 

 

[24] These proceedings were then in the office of the judicial 

case manager on March 29th, 2011 and April 7th, 2011. 

[25] On April 7th, 2011 a trial date of October 17th, 18th, 

and 19th, 2011 was set with a trial confirmation hearing date 

of September 7th, 2011. 

[26] The accused filed their Constitutional Questions Act 

notice on April 12th, 2011.  I heard that application for the 

judicial stay on September 7th, 2011. 

[27] Based on a starting point of July 13th, 2009, which 
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counsel have agreed to, that would mean at the date of this 

decision, 26 months have passed. By the time this matter 

reaches trial, 27 months will have passed. 

[28] The test to be applied in determining whether or not 

relief should be granted for delay can be found in the case of 

R. v. Morin, a 1992 decision of the Supreme Court of Canada, 

1 S.C.R. 771. 

[29] The court stated that the following factors must be 

considered: first, the length of the delay; second, the waiver 

of time periods; next, the reason for the delay, including 

inherent time requirements of the case, actions of the 

accused, actions of the Crown, limits on institutional 

resources, and other reasons for delay, as well as prejudice 

to the accused. 

[30] First in dealing with the length of delay, I accept, as 

counsel have indicated, that the appropriate starting point 

for the calculation of delay is July 13th, 2009.  As I have 

already said, to date 26 months have passed and, again, by the 

time this matter reaches the scheduled trial date, 27 months 

will have passed. 

[31] The accused are charged with summary conviction offences, 

which arise from Motor Vehicle Act infractions.  A delay of 
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this nature for these offences requires an analysis by this 

court. 

[32] Second, I find that there have been no waivers of the 

time periods in this matter. 

[33] The Crown in arguing against a judicial stay focuses on 

the reasons for delay in this case and, in particular, the 

actions of the accused.  The Crown relies on Paragraphs 39 and 

40 of the decision in Morin.  These paragraphs state as 

follows: 

 

[39] This aspect of the reasons for the delay should 

not be read as putting the "blame" on the accused 

for certain portions of delay.  There is no 

necessity to impute improper motives to the accused 

in considering this factor.  Included under this 

heading are all actions taken by the accused which 

may have caused delay.  In this section I am 

concerned with actions of the accused which are 

voluntarily undertaken.  Actions which could be 

included in this category include change of venue 

motions, attacks on wiretap packets, adjournments 

which do not amount to waiver, attacks on search 

warrants, etc.  I do not wish to be interpreted as 

advocating that the accused sacrifice all 

preliminary procedures and strategy, but simply 

point out that if the accused chooses to take such 

action, this will be taken into account in 

determining what length of delay is reasonable. 
 

[40] An example of such actions is provided by 

Conway, supra.  In Conway, the accused made a number 

of requests which led to the proceedings being 

delayed. Those requests included a change of venue 

motion, changes of solicitor and a request that the 

accused be allowed to re-elect trial by judge alone.  

A further example is provided in Bennett, [supra], 

where the accused made an election at his scheduled 

Provincial Court trial to be tried in the then 
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District Court.  This converted a scheduled trial 

into a preliminary inquiry.  While the type of 

action of the accused in both these cases was 

unquestionably bona fide, each action contributed to 

the delay and must therefore be taken into 

consideration in determining whether the overall 

delay suffered by the accused was reasonable. 

 

[34] The Crown's argument in this case is that the accused in 

making the specific requests for disclosure that they made 

were doing this to advance an abuse of process argument.  The 

Crown is not saying that there was an improper motive for such 

requests. They are saying that the initial Crown disclosure in 

February of 2010 was disclosure that would have been made in 

the normal course for this type of trial. 

[35] The Crown argues that they would not be aware initially 

that they should be disclosing the additional information as 

requested by the accused.  In essence the Crown is arguing 

that the actions of the accused made the trial more 

complicated and thus added to its length. 

[36] Inherent time requirements of a case of this nature 

should not be a significant factor in terms of delay.  This is 

not a complicated trial.  Unfortunately in the Prince George 

Registry attaining a first trial date in a summary conviction 

matter within six to eight months is not unusual. 
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[37] The Crown submits that they were ready to argue the 

disclosure issue on May 21st, 2010.  While I accept that 

statement, it is also clear from a reading of a transcript 

that neither the accused nor the court were able to 

accommodate that request. 

[38] Disclosure of all relevant materials is an obligation of 

the Crown.  The disclosure requests made by the accused, 

should not have been as difficult to obtain and deliver as 

they apparently were.  In my view the accused were not 

employing strategies as discussed in Morin, such as a change 

of venue application, or change of solicitor or a re-election 

of the mode of trial, they were simply seeking full disclosure 

so that they could meet the case against them. 

[39] In my view there were no actions by the accused that 

delayed these proceedings. 

[40] I cannot fault the Crown for the time that it took to 

disclose the requested material because on the evidence it 

appears that the Crown had considerable difficulty obtaining 

the requested material from the police. 

[41] Even if I was to accept the Crown's argument that they 

were ready to proceed with the delay application on May 21st, 

2010 and delay should be attributed to the accused for not 
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proceeding at that time, at that point the matter would still 

have been 10 months' old before the disclosure issue could 

have been resolved by the disclosure application, which was 

heard on November 29th, 2010.  This would still leave a delay 

of 21 months in these proceedings. 

[42] Clearly there are limitations on institutional resources 

in Prince George, that is obvious from the fact that there has 

been a seven-month delay to obtain a first trial date, once 

the disclosure issue was resolved.  This, however, is not the 

main reason for the delay. In my view it is the manner in 

which the police conducted themselves with regard to the 

disclosure requests and their initial actions when they were 

prosecuting this matter before Crown counsel became involved 

that caused significant delay in this case. 

[43] I find that there is prejudice to the accused as 

evidenced in their affidavits that have been filed as exhibits 

in these proceedings. 

[44] In the decision of R. v. Pederson, 2010 BCPC 224, a 

decision of my brother Judge O'Byrne, a judicial stay was 

entered for a speeding ticket where he found a 17-and-a-half 

month delay to be unreasonable. 

[45] In the decision of R. v. Podger, 2009 BCPC 135, the 
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Honourable Judge Wallace entered a judicial stay for a traffic 

ticket for changing lanes without signalling after a 13-month 

and three-week delay. 

[46] In the decision of R. v. K.D., 2006 BCPC 556, the 

Honourable Judge Smith entered a judicial stay on a speeding 

ticket for an 18-month delay. 

[47] In this case, there has been a delay of 26 months to date 

and 27 months by the date this matter comes to trial.  There 

has been real prejudice to the accused.  For the above noted 

reasons, the delay is unreasonable. 

[48] I find that the s. 11(b) Charter rights of the three 

accused, Charron, Tobin, and Degen, have been infringed and I 

direct these proceedings be judicially stayed. 

(REASONS CONCLUDED) 


