E COURT =0§E¢
oF R BLUMBIA S-0s5931
VAN JVER REGISTRY No.

AUG 1 4 3089 : Vancouver Registry

HE SUPREME COURT OF BRITISH COLUMBIA

Re:  The Judicial Review Procedure Act , R.S.B.C. 1996, ¢. 1996, ¢. 241 and the Public
Inquiry Act, S.B.C. 2007, c. 9, and in the matter of the Thomas R, Braidwood, QC,
Commissions of Inquiry, Study Commission to Inquire and Report on the Death of
Mr. Robert Dziekanski and said Report and Recommendations dated 18 June 2009

BETWEEN
TASER INTERNATIONAL, INC.

PETITIONER

AND

THOMAS R. BRAIDWOOD, Q.C., COMMISSIONER,
THOMAS R. BRAIDWOOD, QC, COMMISSIONS OF INQUIRY,
STUDY COMMISSION TO INQUIRE AND REPORT ON THE DEATH OF
MR. ROBERT DZIEKANSKI

RESPONDENT
PETITION

THIS IS THE PETITION OF:

TASER INTERNATIONAL, INC.

in care of its solicitors, Blake, Cassels & Graydon LLP
Suite 2600, 595 Burrard Street

P.O. Box 49314, Three Bentall Centre

Vancouver, BC V7X 1L3

Attention: David T. Neave and Jennifer Spencer

ON NOTICE TO:

THOMAS R. BRAIDWOOD, Q.C. COMMISSIONER,
Thomas R. Braidwood, Q.C., Commissions of Inquiry,
Study Commission to Enqu;rt; and Report on the Death of Mr. Robert Dzz;kanskl
980 - 1500 West Georgia Street i
Yancouver, BC VoG 2748

Attention: Arthur Vertheb, Q.C., Commission Counsel
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NOTICE AS REQUIRED BY ss.15 and 16 of the Judicial Review Procedure Act:

THE ATTORNEY GENERAL OF THE
PROVINCE OF BRITISH COLUMBIA,
Ministry of Attorney General,

Parliament Buildings

Victoria, BC

ARTHUR E. VERTLIEB, Q.C.
Suite 200, 1462 West 8§th Avenue
Vancouver, BC Vo6H 1E!

KEITH CHAMBERS
4350 Bellevue Drive
Vancouver, BC V6R 1E35

Let all persons whose interest may be affected by the Order sought TAKE
NOTICE that the Petitioner applies to Court for the relief set out in this petition.

APPEARANCE REQUIRED

IF YOU WISH TO BE NOTIFIED of any further proceedings, YOU MUST GIVE NOTICE of
your intention by filing a form entitled “Appearance” in the above registry of this court within
the Time for Appearance and YOU MUST ALSO DELIVER a copy of the “Appearance” to the
petitioner’s address for delivery, which is set out in this petition.

YOU OR YOUR SOLICITOR may file the “Appearance”. You may obtain a
form of “Appearance” at the registry.

IF YOU FAIL to file the “Appearance” within the proper Time for Appearance,
the Petitioner may continue this application without further notice.

TIME FOR APPEARANCE

Where this Petition is served on a person in British Columbia, the time for
appearance by that person is 7 days from the service (not including the day of service).

Where this Petition 1s served on a person outside British Columbia, the time for
appearance by that person after service, is 21 days in the case of a person residing anywhere
within Canada, 28 days in the case of a person residing in the United States of America, and 42
days in the case of a person residing elsewhere.
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TIME FOR RESPONSE

IF YOU WISH TO RESPOND to the apphication, you must, on or before the 8th

day after you have entered an appearance,

(a) deliver to the Petitioner

(i) 2 copies of a response in Form 124, and

(ii) 2 copies of each affidavit on which you intend to rely at the hearing, and

(33} deliver to every other party of record

(1) one copy of a response in Form 124, and

(ity  one copy of each affidavit on which you intend to rely at the hearing.

(1)

The ADDRESS OF THE REGISTRY 1s:

Law Courts
800 Smithe Street
Vancouver, BC V67 2E1

@

The ADDRESS FOR DELIVERY 1s:

BLAKE, CASSELS & GRAYDON LLP

Suite 2600, Three Bentall Centre

595 Burrard Street, P.O. Box 49314

Vancouver, B.C. V7X 1L3

Attention: David T. Neave and Jennifer Spencer

Fax number for delivery is: (604) 631-3309

(3)

The NAME AND OFFICE ADDRESS OF THE PETITIONER’S SOLICITORS are:

David T. Neave and Jennifer Spencer
BLAKE, CASSELS & GRAYDON LLP
Suite 2600, Three Bentall Centre

593 Burrard Street, P.O. Box 49314
Vancouver, B.C. V7X 1L3

i

The Petitioner applies for the following:

an order quashing all findings made by the Respondent in respect of the safety of

conducted energy weapons:
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2. an order quashing Parts 9 and 10 of the Report titled “Restoring Public
Confidence: Restricting the Use of Conducted Energy Weapons in British Columbia” dated 18
June 2009 (“Report”) therein of the Respondent, Thomas R. Braidwood, Q.C. in his capacity as
Commissioner, Thomas R. Braidwood, QC, Commissions of Inquiry, Study Commission to

Inquiry and Report on the Death of Mr. Robert Dziekanski (“Study Commission™);

3. a declaration that the Respondent failed to take relevant information into account
in preparing Parts 9 and 10 of his Report and the Recommendations therein, contrary to the

principles of natural justice;

4. a declaration that Keith Chambers was in dereliction ot his duty to act honestly, in
good faith and exercise the care and skill of a reasonable person of similar education and
experience in carrying out his role as overseer of the work of the Commission’s medical and

scientific researchers, including the Commission’s literature survey;

5. a declaration that there is a reasonable apprehension that Keith Chambers was
biased in carrying out his duties as overseer of the work of the Commission’s medical and

scientific researchers, including the Commission’s literature survey;

6. a declaration that Arthur Vertlieb, Q.C. failed to fulfill his duties and obligations
as Commission Counsel in that he failed or neglected to ensure that all available and relevant
information was before the Commissioner in respect of the medical, scientific and policy

literature on the safety of conducted energy weapons;

7. a declaration that there is a reasonable apprehension that Arthur Vertlieb, Q.C.
was biased in carrying out his duties as Commission Counsel in respect of the Study

Commission hearings and subsequent Report;

8. a declaration that the Respondent fell into jurisdictional error given there is no
reasonable basis in the material available to the Respondent to justity his findings in Part 9 of the

Report;

9. a declaration that, contrary to the principles of natural justice, the Respondent

failed to give the Petitioner notice of or an opportunity to be heard in respect of the Respondent’s
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intention to make findings as to the causative or contributive role of the Petitioner’s products in

injury or death;

10. | a declaration that the Respondent has legal duties to give TASER notice of the
Commission’s potential findings in advance to the extent they may affect TASER’s interests and

to give TASER the opportunity to be heard in respect of those potential findings;

1. a declaration that the Respondent did not satisfy his legal duties to give TASER
notice and the opportunity to be heard concerning findings adverse to TASER’s interests in

respect of the Report;

12. an injunction restraining the Respondent from relying on his research and findings
as to medical safety or risk in relation to a conducted energy weapons in the Study Commission
in his deliberations, report and findings for the Thomas R. Braidwood, Q.C., Hearing and Study

Commission (“Hearing Commission”);

13, a declaration that an Order that the Petitioner is entitled to its costs of this

Application; and
14, such further and other relief as this Honourable Court deems Just.

The grounds upon which the application by the Petitioner for the Orders sought is

brought, are:
1. the Respondent exceeded his jurisdiction by:

(a) making unreasonable findings of fact;

() breaching the principles of procedural fairness, including audi alteram pariem:;
2. in the alternative, the Respondent made an error of law on the face of the record;

3. in the further alternative, the proceedings before the Respondent are tainted by the
reasonable apprehension of bias, and in particular, that of Commission Counsel, Arthur Vertlieb,

.C., and the Commission’s overseer of medial and scientific research, Keith Chambers.
¥
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3.
882/2008);
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The Petitioner relies on:
Judicial Review Procedure Act, R3.B.C. 1996, ¢. 241;
Public Inquiry Act, S B.C. 2007,¢. 9;

Order in Council 92/2008 (as amended by Orders in Council 273/2008 and

Law and Equity Act, R.S.B.C. 1996, ¢. 253;

Rules 10, 44 and 57 of the Rules of Court,

At the hearing of this Petition will be read the Affidavit of:

Lisa Caesar, sworn on August 12, 2009 and filed in these proceedings;

Such other material as counsel may advise and this Honourable Court may permit.



FACTS
The facts upon which this Petition is based are:

I. The Petitioner, TASER International, Inc. (“TASER”} is a limited company, duly
incorporated pursuant under the laws of the State of Delaware, United States of America, with a
head office located at 17800 N. 85th Street, Scottsdale, Arizona, U.S.A., 85255 and an address
for service in these proceedings at Suite 2600, Three Bentall Centre, 595 Burrard Street, P.O.
Box 49314, Vancouver, BC V7X 1L3.

2. TASER designs and manufactures conducted energy weapons which are sold in

Canada and used by law enforcement officers in the course of their duties.

3. The Respondent, Thomas R. Braidwood, Q.C., was appointed as the sole
Commissioner in two Commissions of Inquiry pursuant to the Public Inquiry Act, 5.B.C. 2007, c.
9 and Order in Council 092/2008 (as amended by Orders in Council 372/2008 and 882/2008)
(“Commission”). The Respondent has an office at Suite 980, 1500 West Georgia Street,
Vancouver, BC V6G 2726.

4. The first, the Study Commission, was established to inquire into and report on the
use of conducted energy weapons by constables of police forces of British Columbia (other than
the RCMP), sheriffs under the Sheriff Act, R.S.B.C. 1996, c. 425, and authorized persons under
the Correction Act, S.B.C. 2004, c. 46 in the performance of their duties and the exercise of their

powers (“Study Commission”).

5. The purpose of the Study Commission was to make recommendations respecting
the appropriate use of conducted energy weapons by constables, sheriffs and other authorized

persons in the performance of their duties and the exercise of their powers.

6. As part of the Commission’s Terms of Reference set out in the Order in Council

02/2008, the Study Commission was tasked:

4(13b) to review research, studies, reporis and evaluations respecting
the safety and effectiveness of conducted energy weapons
when uwsed in policing and law enforcement in British
Columbia and in other jurisdictions;
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7. TASER sought standing before the Commission in respect of the Study
Commission on the basis that TASER’s interests were directly engaged by the Commission’s

mandate under the Public Inquiry Act.

.  The Commission convened public forums in Vancouver on May 3-9, 12-16, 20-
23, 2008 and June 25, 2008 at which some 61 individuals made presentations. These

presentations were not under oath.

9. TASER was not afforded the right to pose questions of the presenters nor to
conduct cross-examination at the Study Commission, notwithstanding the fact that TASER
raised issues with both Commission Counsel, Arthur Vertlieb, Q.C., and with the Commissioner
as to the Commission’s selection of expert witnesses as well as the quality of the medical and
scientific opinions being placed before the Commission giving rise to concerns with the fairess

of the Study Commission process.

10. The second Commission, the Hearing and Study Commission, was established to

inquire into and report on the death of Mr. Robert Dziekanski (‘Hearing Commission™),

11. The opinion evidence of key witnesses solicited at the Hearing Commission under
cross-examination differs in material respects from their presentations before the Study

Commission.

12. TASER provided the Commission, through Commission Counsel, with written
submissions and material responsive to inquiries posed by the Commissioner and his staff.
Further, TASER provided the Commission with an extensive collection medical and scientific

apers responsive to the Commussion’s mandate.
pap P

13. After TASER expressed concern with relevant expertise of witnesses before the
Commission, TASER suggested the Commission have the benefit of hearing from leading

international researchers on human exposure to conducted energy weapons, including:

{a) Dr. Charles Swerdlow (cardiac electro physiology, Cedars Sinai, University of

California {(Los Angeles));
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(b) Dr. Dorin Panescu (bio-electrical engineer and Chair of the International Institute
of Electrical and Electronics Engineers (IEEE) Engineering in Medicine and

Biology Therapeutic Systems and Technologies Technical Committee):

(c) Dr. Christian Sloane (emergency medicine specialist and researcher with Dr. Gary
Vilke of leading peer-reviewed articles on human exposure to conducted energy

weapons); and

(d) Dr. Willlam Bozeman (emergency medicine specialist, epidemiologist and lead
author of a US Department of Justice multi-centre five year study on injury rates

with conducted energy weapon exposure).

14. The Commission failed or neglected to consider the material or the experts
TASER provided to the Commission, including the vast majority of the peer-reviewed published

medical research on human exposure to conducted energy weapons.

15. The medical research the Commission used to made its findings was inadequate:
the Commission failed or neglected to consider relevant portions of the body of literature in the

medical and scientific community on human exposure to conducted energy weapons.

16. The Commission relied to its detriment on the work of Keith Chambers in
identifying relevant scientific and medical literature on human exposure to conducted energy
weapons. Keith Chambers oversaw the Commission’s medical and scientific research. He also
prepared the Commission’s medical and scientific literature review which is set out as

Appendix C to the Report.

17, Further, the Commission’s analysis of the medical and scientific literature lacks

any reasonable degree of academic rigueur in that:

{a) the relevant research necessary to making informed findings in respect of the
safety of conducted energy weapons is not discussed, or not cited, or neither in the

Report; and

(b} the Commission’s medical and scientific literature review {Appendix ) is

missing references to significant material, including peer-reviewed articles,
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necessary to make informed findings in respect of the safety of conducted energy

weapons.

18. The Commission made findings about the medical safety of conducted energy

weapon exposure in human beings based on research that was flawed or irrelevant.

19. The Commission was selective in the material it considered without good or any
cause. Further, the Commission refused or neglected to consider the medical and scientific
research which supports the general safety or 'efﬁcacy of conducted energy weapons when

deployed against a human being, giving rise to a reasonable apprehension of bias.
20, The Commission made findings of fact which are:
(a) unsupportable in the face of existing medical science; and

(b} unsupportable in the face of the medical and scientific material TASER provided

to the Commission.

21. The Commission gave TASER no notice of its potential findings, no opportunity
to respond to the medical and scientific assumptions underlying the Commission’s findings, and

no opportunity to be heard in respect of findings which are adverse to TASER’s interests.
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22. The following relevant documents are attached:

(a) Order in Council 9272008 (as amended by Orders in Council 273/2008 and
882/2008) as Schedule 1.

DATED at Vancouver, British Columbia, on Aug 3, 2009.

Solicitbefor Petitioner
David T. Neave

This PETITION is filed by David T. Neave and Jennifer Spencer, of the firm of Blake, Cassels &
Graydon LLP, solicitors for the Petitioner, whose place of business and address for delivery is
Suite 2600, Three Bentall Centre, 595 Burrard Street, P.O. Box 49314, Vancouver, British
Columbia, V7X 1L3. Telephone: 604-631-3300.
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TTJOVINCE OF BRITISH COLUMBIA
ORDER OF THE LIEUTENANT GOVERNOR IN COUNCIL

Orddar in Couneil No, 082 ,Approved and Ordered — FER 1 5 2008

-

LA

Ligttenant Govemnor

Executive Conncil Chambers, Victoria

On the recommendation of the undersigned, the Lieutenant Governor, by and with the advice and consent of
the Executive Council, orders that the attached order be made, as it is considered to be in the public interest, to
establish the Thomas R. Braidwood, Q.C., Commissions of Inquiry.

A O Wil fond

Artorney General and Mivfister Responsible Presiding Member of the Executive Council
Jor Multiculturalism .

(This part iz fur adminisirative prrposes ondy and 13 not pari of the Order.)

Authority under whith Order ls made:
Act and section:- Fublic Inguiry Act, 8BC 007, ¢. 9,55 2 and §
Oither (speeifyh:.

February 5, 2068 Resub O/1223/2007/84



THE THOMAS R, BRAIDWOOD, Q.C., COMMISSIONS OF i 1+aY ORDER

Definitions
1 In this Order:
“conducted energy weapon” means a weapon or device cornmonly referred to as a Taser®;
“Mr. Dziekanski” means Mr. Robert Dzickanski, who died at the Vancouver International Airport on
October 14, 2007,

“RCMP” means the Royal Canadian Mounted Police Force continued under the Royal Canadian Mounted
Police Act (Canada).

Establishment of two commissions

2 {1} A study comrmission, called the Thomas R. Braidwood, Q.C., Study Commission, is established under
section 2 of the Public Inquiry Act to inquire into and report on the use of conducted energy weapons by
the following in the performance of their duties and the exercise of their powers:

{a) constables of police forces in British Columbia, other than the RCMP;
(b} sheriffs under the Sheriff Act;
{c} authorized persons under the Correction Act.
{2) A hearing and study commission, called the Thomas R. Braidwood, Q.C., Hearing and Study Commission,
is established under section 2 of the Public Inquiry Act to inquire into and report on the death of Mr,
Dziekanski,

{3) Thomas R. Braidwood, Q.C., is the sole commissioner of each of the commissions established under this
section.

Purposes of the commissions

3 (1) The purpose of the study commission established under section 2 (1) is to make recommendations
respecting the appropriate use of conducted energy weapons by constables, sheriffs and authorized persons
referred to in section 2 (1), in the performance of their duties and the exercise of their powers.

(2) The purposes of the hearing and study commission established under section 2 (2) are as follows:
{8) to provide Mr. Dziekanski’s family and the public with a complete record of the circumstances of and
relating to Mr. Dziekanski’s death;
(b} to make recommendations referred to 1n section 4 (2) (c).

Terms of reference
4 (1) The terms of reference of the inquiries to be conducted by the study commission established under
section 2 (1) are as follows:

{8) to review current rules, policies and procedures applicable to constables, sheriffs and authorized
persons referred to in section 2 (1) in respect of their use of conducted energy weapons and their
training and re-training in that use;

{(b) to review rescarch, studies, reports and evaluations respecting the safety and effectiveness of
conducted energy weapons when used in policing and law enforcement in British Colombia and in
other jurisdictions;

(c) to make recommendations respecting

(i} the sppropriate use of conducted energy weapons by constables, sheriffs and authorized
persons referred to in section 2 (1) in the performance of their duties and the exercise of their
powers, and



THE TF224 2 2, BRAIDWOOD, Q.C., COMMISSIONS OF INQUIRY ORDER

(i) the appropriate training or re-training of those constables, sheriffs and authorized persons in
that use of conducted energy weapons;

-(d) to submit a report to the Attorney General on or before June 30, 2008.
(2) The terms of reference of the inquiries to be conducted by the hearing and study commission established
under section 2 {2) are as follows:

{2) to conduct hearings, in or near the City of Vancouver, into the circumstances of and relating to Mr.
Dziekanski’s death;

{b) to make a complete report of the events and circumstances of and relating to Mr. Dziekanski’s death,
not limited to the actual cause of death;

{¢) to make recommendations the commissioner considers necessary and appropriate;

{d} to submit a report to the Attorney General on or before a date to be determined by the Attorney
General in consultation with the Commissioner.

Remuneration and expenses
5 (1} The commissioner is entitled to receive remuneration as follows:
() $1 750 a day for work as a cormmissioner on the study commission established under section 2 (1);
{b) 31750 a day for work as a commissioner on the hearing and study commission established under
section 2 (2).

(2) Subject to the directives of Treasury Board, the commissioner is entitled to be reimbursed for reasonable
traveling and living expenses at the rates specified for Group III employees set out in the BC Public
Service Agency Personnel Policy Manual.



PROVINCE OF BRITISH COLUMBIA
ORDER OF THE LIEUTENANT GOVERNOK iN COUNCIL

A e e b ittt

Administrator

Order in Council No. 372  Approved and Ordered  JUUN ~ & 2008

Executive Council Chambers, Victoria
. Adrrrmf.rifafar .

On.the recommendation of the undersigned, the I %r, by and with the advice and consent of
the Executive Council, orders that order in council 92/2008 be amended in section 4 (1) (d) by striking out “on or

before June 30, 2008" and substituting “on or before November 30, 2008™.

N S

Attorney General and Minister Responsible
for Multiculiuralism

{This part is for adminissrative purposes only and is not part of fi_?’ Crrder. )

Anthority under which Order i made:
Act and section:- Public Inquiry Act, BBLC 2007, ¢. 9,55, Zand 3
Oiher (spectfyy-

April 28, 2008 OI392/ 2008186




PROVINCE OF BRITISH COLUMBIA
Okuc OF THE LIEUTENANT GOVERNOR IN COUNCIL

Crder in Council N. 882  Avoovedandomered  NOV 2 8 2008

Lisutenant Governor

Executive Council Chambers, Victoria

On the recommendation of the undersigned, the Lieutenant Governor, by and with the advice and consent of
the Executive Council, orders that order in council 92/2008 be amended in section 4 (1) (d) by striking out “on or
before November 30, 2008” and substituting “on or before June 30, 20097,

S Gn A Mgm/

Attorney General and Minister Responsible / Presiding Member j.{f the Executive Council
Jor Multiculturalism

(This part is for adndnistrative pirposes enly and Is not part of the Order.

Authority upder which Order Is made:

Act and section:- Public Inguiry Act, SBUC 007 0.9, 85, Zand 5
Qther {specify)- OIC 37272008

Novembher I8, 2608 G{1Z3B2008/36






